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Foreword

The Roscoe Pound Institute’s (presently known as the Pound Civil Justice Institute)
eleventh annual Forum for State Appellate Court Judges was held in July 2003, in San

Francisco, California. In the tradition of our past Forums, it featured outstanding scholars and
panelists who examined the growing trend of mandatory arbitration and its effect on the state
courts. During the program, judges engaged with these panelists and each other in a thought-
provoking and spirited discussion about the impact that binding arbitration clauses, found in
consumer contracts ranging from credit card agreements to car loans, are having on the right to
trial by jury in the state courts.

We recognize that the state courts have the principal role in the administration of justice in the
United States, and that they carry, by far, the heaviest of our judicial workloads. We try to
support them in their work by offering our annual Forums as a venue where judges, academics,
and practitioners can have a brief, pertinent dialogue in a single day. These discussions
sometimes lead to consensus, but even when they do not the exercise is bound to be very
fruitful. Our attendees bring with them different points of view, and we make additional efforts
to include panelists with outlooks that differ from those of most of the Pound Institute’s
Fellows. The diversity of viewpoints always emerges in our Forum reports.

Our previous ten Forums for State Appellate Court Judges have examined such important
topics as state courts and federal authority, the jury in civil justice, judicial independence, the
scientific evidence controversy, secrecy in the courts, and controversies surrounding discovery.
We are proud of our Forums and are gratified by the increasing attendance we have experienced
since their inception, as well as the very positive feedback from judges who have attended.

The Pound Institute is indebted to many people for the success of the 2003 Forum for State
Court Judges:

• Professor Jean R. Sternlight of the University of Nevada Boyd School of Law, and
Professor David S. Schwartz of the University of Wisconsin-Madison Law School, who
wrote the papers that started our discussions;

• Our panelists: Honorable Terry N. Trieweiler, Honorable Larry V. Starcher, F. Paul Bland,
Richard T. Boyette, J. Mark Englehart, Reynolds Holding, Eric Mogilnicki; Deborah
Zuckerman;

• Our luncheon speaker, Honorable Kathryn M. Werdegar, Associate Justice of the
California Supreme Court;

• The moderators of our small-group discussions for helping us to arrive at the essence of
the Forum, which is to highlight what experienced state court judges think about the
issues we discussed;

• Dr. Richard H. Marshall, Executive Director of the Pound Civil Justice Institute, and his
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staff, Marlene Cohen and LaJuan Campbell, for developing and running the Forum, and
publishing and distributing this report, and

• James E. Rooks Jr., Esq., for his important assistance in developing the 2003 Forum.

It goes without saying that we appreciated the attendance of the distinguished group of judges, who
took time from their busy schedules so that we might all learn from each other.

We hope you enjoy reviewing this Report of the Forum, and that you will find it useful when
considering how mandatory arbitration clauses threaten access to justice.

Mark S. Mandell Mary E. Alexander
President President
Roscoe Pound Institute Pound Civil Justice Institute
2001-2003 2005-2006
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Introduction

One hundred and twenty judges, representing 31 states, took part in the Roscoe Pound
Institute’s 2003 Forum for State Appellate Court Judges, held on July 19, 2003, in San

Francisco, California. Their deliberations were based on original papers written for the Forum
by Professor Jean R. Sternlight of the University of Nevada Boyd School of Law (“The Rise and
Spread of Mandatory Arbitration as a Substitute for the Jury Trial”) and Professor David S.
Schwartz of the University of Wisconsin-Madison Law School (“State Judges as Guardians of
Federalism: Resisting the FAA’s Encroachment on State Law”). The papers were distributed to
participants in advance of the meeting, and the authors delivered oral presentations of their
papers to the judges. Each presentation was followed by a panel discussion with distinguished
commentators, and a break between the morning and afternoon sessions provided time for
lunch and a talk by Honorable Kathryn M. Werdegar, an Associate Justice on the California
Supreme Court.

Responding to Professor Sternlight’s paper were F. Paul Bland, an appellate lawyer from
Washington, D.C.; Eric Mogilnicki, a defense attorney from Washington, D.C.; Reynolds
Holding, a journalist from San Francisco, California; and the Honorable Terry N. Trieweiler, a
former justice on the Montana Supreme Court.

Responding to Professor Schwartz’s paper were J. Mark Englehart, a plaintiff attorney from
Montgomery, Alabama; Deborah Zuckerman, an attorney with the American Association of
Retired Persons (AARP) from Washington, D.C.; Richard T. Boyette, a defense attorney from
Raleigh, North Carolina; and the Honorable Larry V. Starcher, Chief Justice of the West
Virginia Supreme Court of Appeals.

After each paper presentation and commentary, the judges separated into small groups to
discuss the issues raised in the papers, with Fellows of the Roscoe Pound Institute serving as
group moderators. The paper presenters and commentators visited the groups to share in the
discussion and respond to questions. The discussions were recorded on audio tape and
transcribed by court reporters, but, under ground rules set in advance of the discussions,
comments by the judges were not made for attribution in the published report of the Forum. A
selection of the judges’ comments appears later in this Report. Judges, when identified, are only
identified at the level of specificity of the region of the country they were from, i.e., “a Mid-
western state” or a “southern state.”

At the concluding plenary session, the moderators summarized the judges’ views of the issues
under discussion, and all participants in the Forum had a final opportunity to make comments
and ask questions.

This report is based on the papers written and presented by Professors Sternlight and Schwartz
and on transcripts of the plenary sessions and group discussions.

Richard H. Marshall, Ph.D.
Editor
Executive Director, Pound Civil Justice Institute
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Papers, Oral Remarks, and Comments

THE RISE AND SPREAD OF MANDATORY ARBITRATION AS A
SUBSTITUTE FOR THE JURY TRIAL

Jean R. Sternlight

In Section I, Professor Sternlight warns that mandatory arbitration clauses are removing the civil jury from
our legal system. Critics say that mandatory arbitration eliminates access to courts and juries, utilizes

potentially biased decision-makers, carries a high cost, reduces available remedies, eliminates class actions,
and restrains discovery. She notes that courts have been unable to address these problems fully because the U.S.
Supreme Court has announced a preference to uphold pre-dispute arbitration clauses. Additionally, in many
instances state legislatures have not been able to act because of the Court’s rulings regarding preemption under
the Federal Arbitration Act (FAA). Sternlight asserts that jury trial rights should have a key role in this
discussion, but thus far have largely been ignored.

In Section II, Professor Sternlight notes that the Seventh Amendment applies only to common law claims
in federal court. This right can be waived, but must be waived knowingly and voluntarily. Sternlight also
states that the right to a jury trial has not typically been used to nullify mandatory arbitration clauses for
various reasons including: courts using a common contract analysis, the idea that jury waiver arguments are
irrelevant regarding arbitration, and a “favoring” of arbitration. She concludes this section by noting that the
proper application of the jury waiver standard will not invalidate all mandatory arbitration clauses, but will
nullify those clauses that were imposed without knowing and voluntary consent.

In Section III, Professor Sternlight discusses how jury trial arguments have been used in state court, how
such arguments should be used, and how the U.S. Supreme Court’s FAA preemption doctrine could affect this
argument. Regarding how jury trial rights arguments have been used in state courts, Sternlight notes that the
Montana Supreme Court has cited this right to invalidate a mandatory arbitration clause. Additionally, the
Supreme Courts of New Mexico and Nevada have used identical grounds to nullify state statutes requiring
arbitration of certain claims.  Sternlight also discusses legitimate reasons for upholding an arbitration clause.
One situation occurs when the plaintiff is adjudicating a claim vindicating a public right, as opposed to a
private right. Another reason is when no jury trial right exists. Most courts, however, justify upholding
arbitration clauses by stating that arbitration can be imposed as a condition of doing business. Regarding how
jury trial rights arguments should be handled by state courts in arbitration cases, Sternlight identifies three
steps that judges should take. First, determine what kind of claim is presented. Second, ascertain what jury
waiver standard is used in the jurisdiction—a knowing standard or a lesser standard. Third, do not alter the
normal jury waiver analysis simply because an arbitration clause is involved. The Supreme Court’s directive to
favor arbitration clauses does not outweigh the constitutional jury trial right. 

Regarding how preemption affects the jury trial right argument, Sternlight argues that the FAA does not
preempt jury trial right concerns. The jury waiver standard is utilized throughout contract law and does not
target arbitration clauses. Allowing the jury trial right to nullify mandatory arbitration clauses would further
the FAA’s stated goal of elevating arbitration agreements to the level of other contracts by ensuring that the
waiver of constitutional rights is handled consistently in all contract cases.

Finally, Sternlight concludes her paper by emphasizing that the jury trial right is in danger because
companies impose mandatory arbitration clauses against consumers and employees. Courts that do not apply
the usual jury waiver standard in arbitration cases only exacerbate the problem.



6

REPORT OF THE 2003 FORUM FOR STATE APPELLATE COURT JUDGES

I. Introduction1

The civil jury trial is fast disappearing from our legal landscape,2 and one important reason for
its disappearance is the rapid growth of mandatory arbitration.3 However, few lawyers, courts, and
commentators have given adequate consideration to the effect of the constitutional right to a jury
trial on the validity of arbitration clauses. This article will show that, if an appropriate analysis were
used, including consideration of the right to jury trial, a significant number of mandatory
arbitration clauses would be held invalid.

Businesses providing a broad range of products and services are now using small print contracts
of adhesion to require their customers, employees, business partners, and others to resolve any
future disputes through binding arbitration, rather than through litigation. Buy a house or car,
open a bank account, obtain insurance, order a computer or termite extermination services, or
secure a credit card, and the odds are high that you will be “agreeing” to resolve all future disputes
through arbitration.4 Arbitration is increasingly being required by medical providers,5 schools,6 and
was even mandated for a Cheerios box mail-in.7 One study showed that the “average Joe” in Los
Angeles is now required to arbitrate disputes that arise with respect to one-third of the major
transactions in his life.8

The rapid proliferation of mandatory arbitration has been quite controversial. Numerous
articles in the popular press have criticized the practice as unfair,9 and most legal academics who
have written on the subject have been negative toward the mandatory imposition of arbitration.10

Many state and federal court judges have also voiced disgust with the process of mandatory
arbitration.11 The critics attack mandatory arbitration on a variety of grounds, including not only
its elimination of access to courts and juries, but also its actual or potential lack of neutrality, high
cost, diminution of claimants’ remedies, prohibition of  class actions, and curtailment of discovery.

Yet, mandatory arbitration persists, because, at least thus far, the U.S. Supreme Court has
received it quite enthusiastically. Since the mid-80’s, the Supreme Court has issued numerous
decisions stating that arbitration should be looked upon with favor and that, with few exceptions,
arbitration clauses should be enforced.12 While recognizing that some contracts imposing
arbitration might be unconscionable or impermissible under particular federal laws, the Court has
explained that those seeking to attack arbitration on such grounds must present evidence rather
than merely speculate about future problems.13 Thus, while federal and state courts have voided
some of the most egregious arbitration clauses on statutory or common law grounds, most
arbitration clauses are being upheld.

Nor has legislation significantly reined in mandatory arbitration. At the federal level, although
numerous bills have been introduced to proscribe arbitration of particular types of claims, only one
statute has been enacted, protecting automobile franchisees from arbitration imposed by
automobile franchisers.14 With respect to state law, the U.S. Supreme Court has interpreted the
Federal Arbitration Act (FAA) in such a way as to preempt most legislation that states might think
to pass prohibiting the use of mandatory arbitration with respect to certain kinds of claims.15

Although one of the most significant aspects of mandatory arbitration is that it denies
claimants access to court or to a jury trial, lawyers, courts and policy makers who challenge
mandatory arbitration agreements have typically failed to pay sufficient attention to jury trial
guarantees.16 The U.S. Supreme Court and many other courts have repeatedly praised the civil jury



trial, stating, for example, that “The trial by jury is justly dear to the American people. It has
always been an object of deep interest and solicitude, and every encroachment upon it has been
watched with great jealousy.”17 As the Montana Supreme Court put it, “The importance of the
right of trial by jury derives from it having ‘developed in harmony with our basic concepts of a
democratic society and a representative government.’”18 To quote William Blackstone, trial by
jury is “a privilege of the highest and most beneficial nature.”19 As Blackstone also observed, in
remarks very apt for our situation today, “[Our liberties] cannot but subsist, so long as this
palladium remains sacred and inviolate,
not only from all open attacks, which
none will be so hardy as to make, but
also from all secret machinations
which may sap and undermine it.”20

Thus, we have traditionally valued
the jury trial for providing a fair
hearing by one’s peers, for fostering
the use of common sense, for limiting
the power of judges, and for providing
jurors themselves with an important civic educational experience. Yet, the imposition of
arbitration eliminates the civil jury, and often the loss of the right to jury trial is not knowing,
voluntary, or intelligent on the part of consumers. The remainder of this paper will discuss the
implication of jury trial rights for mandatory arbitration under both the federal and state
constitutions, focusing primarily on state constitutional rights.

II. The Seventh Amendment Right to a Jury Trial

The constitutional right to a jury trial has long been deemed one of the fundamental
elements of our federal system of justice. Ratified in 1791, the Seventh Amendment provides
that “[I]n Suits at common law, where the value in controversy shall exceed twenty dollars, the
right to jury trial shall be preserved.” Of course, the Seventh Amendment only applies to
certain kinds of claims. First, it only applies to those cases brought “at common law” for more
than twenty dollars.21 Second, at least to date, the Seventh Amendment has only been held by
the Supreme Court to apply in federal, and not state courts. While the Court has not, in any
recent cases, held that the Seventh Amendment does not apply in state court, the Court’s most
recent decision on this point reveals that to date, the Seventh Amendment is one of the very
few provisions of the Bill of Rights that has not been “incorporated” into the Fourteenth
Amendment Due Process Clause and applied to the states.22

The fact that the Seventh Amendment has not been deemed sufficiently fundamental to
our system of justice to incorporate into the Fourteenth Amendment is troubling to this
author. Indeed, the refusal to incorporate, if maintained, is in some tension with the Court’s
statements as to the fundamental nature of the jury trial. Nonetheless, for purposes of this
article I do not argue for incorporation, but rather assume that the Seventh Amendment
governs only proceedings in federal court, and that state constitutions will govern actions
brought in state court.23
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When the Seventh Amendment does apply, the right to jury trial may be waived, but federal
courts typically hold that such waivers must be knowing, voluntary, and intelligent, or words to
that same effect.24 To determine whether a knowing, voluntary, and intelligent waiver has been
made, federal courts look at such factors as the negotiability of the waiver, the conspicuousness of
the waiver, the degree of bargaining power disparity between the parties, and the degree of
professional or business sophistication on the part of the party opposing waiver.25 Courts often
place the burden of proof on those parties who assert that the jury trial right has been waived.26

Given this analysis, one might assume that the existence of a Seventh Amendment jury trial right
would provide a significant shield against the imposition of mandatory arbitration, but one would be
wrong. At least to date, the jury trial right has provided scant protection from mandatory arbitration.
How can this be? First, for the most part, federal courts have not even considered jury trial rights
when examining the viability of arbitration clauses. Instead, ignoring  the special standards used to
determine whether a waiver of jury trial is valid, courts have typically employed an ordinary
contractual analysis and simply considered whether there was an agreement to arbitrate, whether it

covered the dispute in question, and
whether it was void for contractual reasons
such as unconscionability or fraud.
Second, to the extent federal courts have
considered jury trial waiver arguments in
evaluating arbitration clauses, they have
usually found they are not relevant to
arbitration. For example, a few courts have
recognized that a party who enters into an
agreement to arbitrate waives the jury trial

right, but have not then explained their failure to apply the traditional jury trial waiver criteria.27

Some relied on the principle that arbitration is “favored” to reject jury trial arguments, without
considering that any favoritism entailed in a federal statute might be trumped by the Seventh
Amendment.28

One line of federal cases does purport to address the jury trial waiver argument more seriously,
ultimately concluding that, because persons who accept arbitration obviously choose a forum in
which no jury trial is available, no jury trial waiver analysis need be performed.29 Yet, this analysis is
clearly circular. If the acceptance of an alternative forum entails waiver of jury trial rights, then
there is no reason courts should not use appropriate jury trial waiver standards to determine
whether in fact that alternative forum has been selected.30

The only intellectually honest way to defend many federal courts’ refusal to apply a heightened
jury trial waiver standard to arbitration is to argue that reliance on civil jury trial waiver standards
should be abandoned—not only in reviewing arbitration clauses, but in all other contexts as well.
Professor Stephen Ware has taken precisely this approach.31 Indeed, some lawyers have now urged
businesses to use a plain jury trial waiver, rather than an arbitration clause, to gain the advantages
of the waiver without what some companies may perceive as the disadvantages of arbitration (e.g.,
limited appeal or the possibility of facing an arbitral class action).32 Fortunately, however, it appears
unlikely that most courts will allow persons to waive their jury trial rights involuntarily, non-
intelligently, or non-knowingly.33

A few courts have recognized that a party
who enters into an agreement to arbitrate
waives the jury trial right, but have not
then explained their failure to apply the
traditional jury trial waiver criteria.



As I have argued elsewhere in greater detail, unless federal courts are generally willing to
abandon the “knowing/voluntary/intelligent” civil jury trial waiver standard they have applied
in Seventh Amendment cases, they need to significantly revise their approach to mandatory
arbitration clauses. Applying the appropriate jury trial waiver standard in arbitration cases will
not result in the invalidation of all mandatory arbitration clauses, but where a jury trial right
does exist for the type of claim before the court, application of the appropriate standard should
lead to the invalidation of those clauses that are imposed in the most egregious fashion.34

III. Jury Trial Arguments in State Court

Most state constitutions protect the right to jury trial for certain civil claims.35 Such clauses
typically protect the rights to civil jury trial that existed at the time the state constitution was
adopted.36 State courts, like their federal counterparts, have typically held that the civil jury
trial right is waivable. While the specific waiver standards differ from state to state, most state
courts follow the federal formulation that the waiver must be knowing, voluntary, and
intelligent.37 Like the federal courts, the state courts typically consider the clarity and
conspicuousness of the waiver, the degree to which it was negotiable, and the relative
bargaining power and sophistication of the parties.38 Thus, although civil jury trial waivers are
often enforced in commercial contracts,39 they are often rejected if imposed on a weaker
consumer or patient by a stronger party.40

A. HOW HAVE JURY TRIAL ARGUMENTS AFFECTED STATE COURTS’ EXAMINATION OF

ARBITRATION CLAUSES?

Although the right to jury trial has been mentioned in a fair number of state court
arbitration cases, as in the federal courts it has rarely been examined in a full fashion. Jury
trial arguments have arisen in state court cases in two different contexts: (1) state statutes
requiring use of arbitration for certain kinds of claims and (2) private contracts requiring the
use of arbitration.

1. Cases Relying on Jury Trial Concerns to Reject Mandatory Arbitration

The most extensive recent consideration of whether a contractually imposed arbitration
clause violated a state constitutional right to jury trial was given in 2002 by the Montana
Supreme Court in Kloss v. Edward D. Jones & Co.41 The case involved a claim brought by an
elderly investor against a securities brokerage firm. Justice Nelson’s special concurrence, joined
by Justices Trieweiler, Leaphart, and Cotter, found that the right to jury trial afforded by the
Montana Constitution42 was “fundamental,”43 and, therefore, could only be waived
“voluntarily, knowingly and intelligently.”44 Listing a host of factors to be considered in
determining whether this test was met, such as the conspicuousness of the waiver and the
extent to which the waiver was negotiable,45 the concurrence went on to conclude that “there is
no evidence to support a conclusion that Kloss knowingly and intelligently waived her right [ ]
to trial by jury . . . when she executed . . . standard-form contracts containing the arbitration
clauses.”46 As will be discussed in more detail later, the Montana opinion also rejected an
argument that the FAA preempted the constitutional jury trial guarantee.47
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In two other cases, state supreme courts struck down arbitration that was imposed by statute,
because of jury trial infringements. In Lisanti v. Alamo Title Ins. of Tex.,48 the New Mexico Supreme
Court relied on the state constitutional right to jury trial to invalidate mandatory arbitration of
certain insurance claims imposed by statute and state regulation.49 The insureds argued that they
were entitled by the constitution to a jury trial for their non-statutory claims, and the Supreme
Court agreed. It found that the non-statutory claims were essentially breach of contract allegations
to which a right to jury trial should attach.50 The court then went on to consider whether the jury
trial right had been waived by the insureds  through their choice to purchase title insurance, and
concluded it had not in that the arbitration was mandated by regulation.51 While the Court did not
spell out the standards by which waiver should be determined, it clearly had no problem
concluding that arbitration imposed by regulation did not amount to a voluntary relinquishment
of the jury trial.52 Similarly, in Williams v. Williams,53 the Nevada Supreme Court held that a
statute requiring arbitration of certain motor vehicle claims infringed on the jury trial right because
the arbitration was imposed involuntarily.54

As well, in Badie v. Bank of Am.,55 a California appellate court did not conduct a full analysis of
the jury trial waiver issues but emphasized that, because a purported agreement to  an arbitration
clause amounts to a waiver of the constitutionally based right to a jury trial,56 an arbitration clause
is invalid where, due to lack of clarity of the clause, it is unclear that the party agreed to
arbitration.57 The court explained:

In order to be enforceable, a contractual waiver of the right to a jury trial must be
clearly apparent in the contract and its language must be unambiguous and
unequivocal, leaving no room for doubt as to the intention of the parties. . . .
Although an effective waiver, particularly in a non-adhesive contract, need not
expressly state, ‘I waive my right to a jury trial’ or words to that effect, it must
clearly and unambiguously show that the party has agreed to resolve disputes in a
forum other than the judicial one.58

The court found that a provision that merely authorized the bank to make future changes in the
agreement was not sufficient to allow the bank to impose arbitration on its customers.59

Several other state courts have cited jury trial rights in refusing to enforce arbitration clauses,
but have referred to the jury rights more in dictum or rhetorically, than as support for the actual
holding. For example, in Broemmer v. Abortion Servs. of Phoenix, Ltd.,60 the Arizona Supreme Court
rejected an arbitration clause contained in a contract of adhesion on the ground that it fell outside
plaintiff ’s reasonable expectations, but emphasized in reaching that conclusion that agreeing to
arbitrate would waive a jury trial: 

Clearly, there was no conspicuous or explicit waiver of the fundamental right to a
jury trial or any evidence that such rights were knowingly, voluntarily and
intelligently waived. The only evidence presented compels a finding that waiver of
such fundamental rights was beyond the reasonable expectations of plaintiff.61

Similarly, in Seifert v. U.S. Home Corp.,62 the Florida Supreme Court interpreted an arbitration
clause narrowly and concluded that it did not cover a wrongful death claim and that public policy
supporting jury trials was part of the reason to interpret the clause narrowly.63
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2. Cases Upholding Arbitration after Considering Constitutional Jury Trial Rights

The mere fact that a court upheld the imposition of arbitration does not mean that it found
a jury trial waiver analysis irrelevant. Rather, some state courts have recognized that arbitration
potentially results in the loss of jury trial rights but found no reason to reject arbitration in a
particular case because the  claimant never had a jury trial right, or because the claimant
properly waived the jury trial right.

For example, in one line of cases, courts have upheld statutorily mandated arbitration on
the ground that claimant was seeking to vindicate a public, rather than a private right, and,
therefore, could not legitimately complain if the legislature replaced the jury trial with an
alternative forum such as arbitration. One such case is Board of Educ. v. Harrell,64 in which the
New Mexico Supreme Court found that the state employee was asserting a “public right,” a
statutory claim protecting public school employees from discharge, that could be required by
the state to be resolved through arbitration.65 Although another case, Bethany v. Public
Employees Relations Bd,66 does not use this exact analysis, it relies on similar logic in holding
that the Oklahoma Constitution’s jury trial provisions did not void a statutory provision
requiring public employees to resolve disputes through binding arbitration.67

Jury trial arguments will also properly fail in the arbitral context  if the claimant had no jury
trial right in the first place, or if the state allows civil jury trial rights to be waived without
requiring special conditions. Thus, a Colorado statute requiring arbitration of certain insurance
disputes did not violate a constitutional right to jury trial, because the Colorado Supreme
Court held that there is no constitutional right to a civil jury trial in Colorado.68

Similarly, in Madden v. Kaiser Found. Hosps.,69 the California Supreme Court considered
whether an employee’s jury trial rights were waived when the group medical plan to which he
subscribed mandated that malpractice claims brought against the plan must be arbitrated.70

The court found no jury trial problem, explaining “It has always been understood without
question that parties could eschew jury trial . . . by agreeing to a method of resolving that
controversy, such as arbitration, which does not invoke a judicial forum.”71 The court further
explained that, to be valid, the agreement to arbitration need not include an express jury trial
waiver.72 To justify this conclusion, the court compared the standards for waiving a jury trial in
the criminal context with those used in civil proceedings and concluded that the criminal
standards did not apply in civil cases.73

Sometimes it is unclear whether the court is using a jury waiver analysis. In Buraczynski v.
Eyring,74 the Tennessee Supreme Court did, in effect, utilize a jury trial waiver analysis but did
not state specifically that it did. While recognizing that the arbitration clause imposed by a
doctor on his patient would result in the loss of a jury trial right,75 the court nonetheless upheld
the clause, given that: (1) it was contained in a separate one-page document rather than buried
with other forms; (2) the patient was encouraged to discuss any questions about arbitration
with the doctor; (3) to the extent the clause was retroactive it was separately initialed; and (4)
the clause could be revoked for any reason within thirty days.76 These are among the factors
that a court would have considered in doing a full jury trial waiver analysis.
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3. Cases In Which Courts Did Not Adequately Consider Jury Trial Concerns in Upholding
Mandatory Arbitration Provisions

In contrast to the cases discussed above, which give at least some consideration to
constitutional jury trial rights in considering whether arbitration clauses are valid, many courts
have failed to thoroughly consider jury trial arguments. In some cases, because state legislation
mandated the use of arbitration to resolve particular disputes, the courts rejected jury trial
challenges brought under the state constitution. Typically, such cases have summarily stated that it
was appropriate for states to mandate the substitution of arbitration for litigation as a condition of
doing business.77 If subjected to a proper analysis, at least some of these cases should be reversed,
depending on whether a jury trial right would have otherwise existed and on whether the
elimination of the right could be justified by special facts and circumstances.78

Other cases have failed to adequately consider jury trial arguments in cases in which arbitration
was imposed by contractual terms, as opposed to being mandated by statute or regulation.79 In
many of these cases, specifically those in which the party challenging arbitration was a business that
entered a contract calling for arbitration, the court would likely have upheld the validity of the
arbitration provision even had it applied a waiver test. That is, in those cases the court likely would
have found “knowing, voluntary, intelligent” waiver had it employed such a test.80

The most troubling cases that fail to properly consider jury trial arguments are those that likely
would have come out differently, had a proper waiver analysis been used. These are typically the
cases that involve less sophisticated parties such as consumers or lower-level employees, who also
were not represented by counsel at the time they purportedly waived their jury trial rights. For
example, in Graham v. State Farm Mut. Auto Ins.  Co.,81 the Delaware Supreme Court found that
the insureds, George and Mary Jane Graham, could be compelled to arbitrate their uninsured
motorist claim against State Farm, despite the jury trial guarantee of the Delaware Constitution.82

The court held this waiver valid even though defendant admitted that the Grahams “were never
informed of the arbitration clause and received a copy of the policy only after premiums had been
paid and coverage had begun,”83 and even though the court recognized that any attempt to actually
bargain over the clause would have been futile.84 Had a knowing, voluntary, intelligent waiver
standard been applied in this case, it might well have been decided differently. Given the rapid
proliferation of mandatory arbitration in the consumer and employment realms, it is clear that,
once courts begin to use an appropriate jury trial waiver analysis, they will frequently need to void
such clauses that are imposed unknowingly and involuntarily.

B. HOW SHOULD JURY TRIAL ARGUMENTS AFFECT STATE COURTS’ EXAMINATION OF ARBITRATION

CLAUSES?

State courts should recognize, as many have not, that arbitration clauses that eliminate a
preexisting constitutional right to jury trial should be scrutinized in the same way that civil jury
trial waivers outside the arbitration context are. Thus, to the extent that the state enforces civil jury
trial waivers only if they are knowing, voluntary, and intelligent, that same standard should be
applied to arbitration clauses. 

What does this mean, in practice, and what does it not mean?  I offer a simple three-part
analysis.
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Was a jury trial ever available? A full jury trial waiver analysis is not required for all
arbitration clauses. Instead, the state court must consider whether, absent arbitration, a jury
trial would have been required. If the claim is equitable in nature, or based on a new statutory
right, a jury trial right may not have  existed. To the extent that a particular jurisdiction does
not provide a constitutional right to civil jury at all, then obviously no jury trial waiver analysis
need be performed.

How is jury trial waiver analyzed? Assuming that a jury trial right is at stake, the court
must determine what kind of waiver analysis is employed in the particular jurisdiction. If a
given state allows the civil jury trial right to be waived through a provision of a contract of

adhesion, even if the waiver is not
knowing, voluntary, or intelligent,
then that same standard should be
applied to arbitration clauses.85 At
the other extreme, if a given state
provides that civil jury trial rights are
not waivable at all in pre-dispute
contracts, then that same prohibition
should be applied to arbitration
clauses. To the extent that the
particular jurisdiction applies some
version of the “knowing, voluntary,

intelligent” test to determine whether the jury trial right has been waived, then that precise test
should be applied to the arbitration clause.

Employ ordinary jury trial waiver analysis, not a “special” analysis. It is not appropriate
for the court to “water down” the normal jury trial waiver analysis simply because it is
examining an arbitration clause, rather than an ordinary jury trial waiver. This is where a
number of courts have gone astray. Accepting the proposition that arbitration is “favored,”
some courts have hesitated or failed to apply the normal jury trial waiver analysis to arbitration
clauses. In Bank South, N.A. v. Howard,86 the Georgia Supreme Court held that while both the
Georgia Constitution and state statute prohibited pre-litigation jury trial waivers altogether,
pre-dispute waiver via arbitration clauses should be allowed.87 Yet, there is no logical defense for
this lapse. The mere fact that courts should look upon arbitration clauses with favor and
enforce them where appropriate, does not mean that courts should go to the extreme of
enforcing an arbitration clause that trammels constitutional rights. As will be discussed in the
next section, the preemptive scope of the FAA does not justify ignoring ordinary state
constitutional waiver provisions.

What would it mean, in practice, were state courts to examine arbitration provisions under
a traditional jury trial waiver standard? Notwithstanding the apparent fears of some courts,88 it
would not mean the total demise of arbitration. Where two companies knowingly and
voluntarily agree to substitute arbitration for litigation, presumably any court in the country
would accept a jury trial waiver in that commercial context. Similarly, where a sophisticated
employee or borrower knowledgeably agrees to resolve future disputes through arbitration,
again the clause would pass muster. But, where a company imposes arbitration on
unsophisticated consumers or employees and mandates the use of arbitration without giving
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them adequate notice, or perhaps a chance to opt out of the clause, some states’ jury trial waiver
standards would void such a provision. The fate of such a clause would depend upon both the
specific law of the jurisdiction and also the precise way in which the clause was imposed. Was it
clear and conspicuous? Was the individual knowledgeable, sophisticated, or represented by
counsel? To what extent was the individual required to accept the arbitration? Was the individual
given a chance to negotiate the clause or to opt out of it altogether? In at least some states,
businesses that are interested in introducing arbitration requirements into their contracts with
consumers or their employees will still be able to do so, but the companies may have to change
their procedures for imposing it, to make them more fair. They may have to draft clearer arbitration
clauses, and perhaps even give people a chance to decide whether or not they want arbitration. To
my mind, at least, this would not be a bad thing.

C. THE PREEMPTION QUESTION

It is well established that the FAA preempts certain state laws that are hostile to arbitration.
Thus, it is likely that as opponents of mandatory arbitration increasingly attempt to use state
constitutional jury trial rights to defeat some of those clauses, defenders of mandatory arbitration
will argue that the FAA preempts state constitutional jury trial guarantees. While few court
decisions have addressed this question thus far, I argue it would be inappropriate to hold that the
FAA preempts general jury trial waiver provisions.89

Unfortunately, although the Supreme Court has addressed it in several decisions, the scope of
FAA preemption is not entirely clear.90 In these cases, the Court has made it clear that while the
FAA does not occupy the entire field of arbitration, it does preempt those state laws that would
undermine the goals of the FAA.91 In particular, two different kinds of state legislation are
preempted. First, the Court has held that
states may not legislate that particular
categories of claims are exempt from
arbitration.92 Second, in the most recent
case in which the Supreme Court
reached the merits of the preemption
issue, Doctor’s Assocs., Inc., v. Casarotto,93

the Court held that the FAA preempted
a Montana statute requiring that
arbitration clauses in franchise agreements be “typed in underlined capital letters on the first page
of the contract.”94 The Justices explained that “[c]ourts may not . . . invalidate arbitration
agreements under state laws applicable only to arbitration provisions.”95 Thus, the Court has
consistently contrasted general state laws regarding unconscionability or fraud, which clearly can
be used to invalidate arbitration clauses,96 and those state laws that substantively or procedurally
single out arbitration contracts for invalidation. To the extent courts hold that only those state
statutes or constitutions that target arbitration are preempted, no problem is posed for the use of
jury trial waiver standards. Clearly those waiver standards are designed to govern contracts in
general, and not specifically to undermine arbitration agreements.

However, some will likely seek to attack the use of the state constitutional jury trial waiver
standard by arguing that the preemptive scope of the FAA should be interpreted more broadly. In
particular, such proponents of mandatory arbitration may argue that jury trial waiver provisions are
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not saved from preemption because they do not apply generally to all kinds of contract in a
given state. These defenders will cite a series of cases that arise in the franchise area, such as
Bradley v. Harris Research, Inc.97 In Bradley, the Ninth Circuit upheld an arbitration clause,
holding that a franchise law prohibiting the use of out-of-state venues was void to the extent it
applied to arbitration clauses, because the franchise law’s venue prohibition applied only to
franchise agreements and not to contracts in general.98

In my view, however, it would be erroneous to interpret FAA preemption so broadly as to
exempt arbitration clauses from the standard jury trial waiver analysis. The FAA does not
preempt state jury trial provisions because jury trial guarantees do not single out or target
arbitration clauses for elimination.99 This is precisely the interpretation that was given by a
majority of justices of the Montana Supreme Court in Kloss v. Edward D. Jones & Co.100 That
court explained that, because Montana’s law on contractual waiver of constitutional rights
applies in a variety of contexts, and not merely to arbitration clauses, it is a general provision of
Montana law, and thus not preempted by the FAA.101 In applying its general constitutional
waiver rules to an arbitration contract the court was simply keeping arbitration on the same
footing as other contracts, rather than relegating it to an inferior position. This interpretation
makes sense, as a matter of policy, in that states are not seeking to invalidate arbitration clauses
in general but merely ensuring that waivers of constitutional rights are handled similarly for
arbitration clauses as they are for other contractual clauses.

Cases such as Bradley are wrongly decided. They would preempt any state statute or
constitutional provision that partially or wholly invalidates an arbitration clause if the state
provision does not apply to all contracts in the state. As Professor Schwartz has argued, the
Bradley approach is highly problematic in that it voids virtually all state laws that might
invalidate arbitration clauses, in that almost no state law literally applies to all contracts.102

Although it is true that jury trial waiver provisions do not literally apply to all contracts (for
example, when the amount of money at stake under the contract is not enough to create a jury
trial right), certainly the jury trial waiver standard covers a broad range of contracts and is not
targeted to the elimination of arbitration.103 From a practical standpoint, the vast majority of
state statutes and constitutional provisions do not apply to all contracts in a given state, but
rather apply only to a particular category of situations. It makes no sense to preempt all
provisions that are not so general as to apply to every contract in the state.104

IV. Conclusion

Civil jury trial has been part of our legal culture at both the federal and state level for many
years. We have long held that while the jury trial may be waived, the waiver must be knowing,
voluntary, and intelligent. Businesses’ imposition of mandatory arbitration against consumers,
employees and others now threatens the jury trial right to the extent that courts fail to apply the
traditional jury trial waiver to mandatory arbitration provisions. If our society is to eliminate
the civil jury trial right, we should do so in the open, following a full public discussion. It is
wrong to allow businesses to use arbitration to surreptitiously eliminate this precious right.
State court judges have a critical role to play in preventing businesses from using mandatory
arbitration clauses to erode the right to jury trial.
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19

THE PRIVATIZATION OF JUSTICE? MANDATORY ARBITRATION AND THE STATE COURTS



20
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defect in the house.  It should also be noted that a few decisions have considered jury trial waivers under particular
statutes. See, e.g., Garfinkel v. Morristown Obstetrics & Gynecology Assocs., P.A., 773 A.2d 665 (N.J. 2001)
(rejecting arbitration clause imposed on employee on ground that employee did not knowingly waive jury trial right
provided by the New Jersey Law Against Discrimination).

64 882 P.2d 511 (N.M. 1994).

65 Id. at 523. The New Mexico Court cited two U.S. Supreme Court cases that lay out the “public right” doctrine:
Atlas Roofing Co. v. Occupational Safety & Health Review Comm’n, 430 U.S. 442 (1977) and Granfinanciera S.A. v.
Nordberg, 492 U.S. 33 (1989). These cases and their progeny permit Congress to send disputes involving public — as
opposed to private — rights to administrative tribunals or other non-Article III judges for resolution. For a discussion
of the “public right” doctrine and its limits see Sternlight, supra note 4, at 72-76. 

66 904 P.2d 604 (Okla. 1995).

67 Analogizing to acts covering administrative procedures, government tort claims and workers’ compensation, the
court found that specialized adjudicative and quasi-adjudicative regimes may be needed in particular situations. Id. at
613. This “logic,” if it is such, should not extend to the private requirement that traditional private claims such as
breach of contract be resolved through arbitration rather than a jury trial. Although Bethany mentioned that jury trial
rights are waivable, and to some extent relied on this proposition of waivability, Id. at 615, it did not use a standard
jury trial waiver analysis as this article suggests it should have done. 

68 State Farm Mut. Auto. Ins. Co. v. Broadnax, 827 P.2d 531 (Colo. 1992).
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69 552 P.2d 1178 (Cal. 1976). Note that Madden was subsequently distinguished on another ground in Blanton
v. Womancare Inc., 696 P.2d 645, 653 (Cal. 1985) (holding that attorney did not have authority to bind client to
arbitration). 

70 Id. at 1187. 

71 Id.

72 Id. (“But to predicate the legality of a consensual arbitration agreement upon the parties’ express waiver of
jury trial would be as artificial as it would be disastrous. . . [T]here are literally thousands of commercial and labor
contracts that provide for arbitration but do not contain express waivers of jury trial. Courts have regularly
enforced such agreements. . . Before today no one has so much as imagined that such agreements are
consequently invalid; to destroy their viability upon an extreme hypothesis that they fail expressly to negative jury
trials would be to frustrate the parties’ interests and destroy the sanctity of their mutual promises.”) See also
Powers v. Dickson, Carlson & Campillo, 63 Cal. Rptr. 2d 261, 264 (Cal. Ct. App. 1997) (citing Madden to
uphold validity of arbitration mandated by attorney’s retainer agreement with client, and stating that the
agreement could be valid even if it was not made knowingly).

73 Id. at 1187 n.12. Cf. Trizec Props., Inc. v. Superior Ct., 280 Cal. Rptr. 885, 887 (Ct. App. 1991) (upholding
jury trial waiver contained in commercial lease but stating that “[w]e do not mean to imply that contractual
waivers of trial by jury will be upheld in all instances, or that such rights will be taken away from a party who
unknowingly signs a document purporting to exact a waiver” and noting that “the waiver provision must be
clearly apparent in the contract and its language must be unambiguous and unequivocal, leaving no room for
doubt as to the intention of the parties”).

74 919 S.W.2d 314 (Tenn. 1996).

75 Id. at 320-21.

76 Id. at 321. 

77 See, e.g., Reicks v. Farmers Commodities Corp., 474 N.W.2d 809, 811 (Iowa 1991) (holding that
constitutional jury trial is not compromised where commodities broker is compelled, by federal regulation, to
resolve claim through arbitration, where submission to arbitration is a condition of doing business as a
commodities broker); Anderson v. Elliott, 555 A.2d 1042, 1047-49 (Me. 1989) (holding attorney’s rights to jury
trial are not violated where state law requires him to submit to arbitration with respect to his fee); Lumbermen
Mut. Cas. Corp. v. Bay State Truck Lease, Inc., 322 N.E.2d 737 (Mass. 1975) (holding statutory imposition of
arbitration as forum for inter-insurer subrogation claims does not violate jury trial rights, but failing to explain
why not).

78 E.g., as noted earlier, a body of Supreme Court law distinguishes between claims of public right, which can be
sent to administrative or other processes, and claims of private right, which cannot. See supra note 65.

79 See, e.g., Bank S., N.A. v. Howard, 444 S.E.2d 799, 800 n.5 (Ga. 1994) (holding that pre-litigation jury trial
waivers are invalid but stating, in dictum, that pre-litigation agreements to arbitrate may nonetheless be
enforced); Graham v. State Farm. Mut. Auto. Ins. Co., 565 A.2d 908, 913 (Del. 1989) (upholding validity of
arbitration clause contained in insurance policy, even though insureds were never specifically informed of
arbitration clause and received a copy of the arbitration policy only after they had paid the premium and the
policy coverage had begun); Nordenstrom v. Swedberg, 143 N.W.2d 848, 857 (ND 1966) (concluding jury trial
had been waived, in agreement to arbitration between two businesses, without setting out specific waiver
standards); Miller v. Two State Constr. Co., 455 S.E.2d 678, 680 (N.C. Ct. App. 1995) (finding that because
arbitration is favored, contract calling for arbitration between contractor and subcontractor does not violate
constitutional jury trial provision); DePalmo v. Schumacher Homes, Inc., 2002 WL 253845, *1 (Ohio Ct. App.
Feb. 19, 2002) (finding contractual waiver of jury trial right in home purchaser’s agreement to arbitrate, but
without considering whether jury waiver standard was met).
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80 Examples of these less troubling cases include Nordenstrom, 143 N.W.2d at 857 (concluding jury trial had been
waived, in agreement to arbitration between two businesses, without setting out specific waiver standards) and Miller,
455 S.E.2d at 680 (finding that because arbitration is favored, contract calling for arbitration between contractor and
subcontractor does not violate constitutional jury trial provision).

81 565 A.2d 908 (Del. 1989).

82 The court recognized that Article I § 4 of the Delaware Constitution “preserves the right to trial by jury as it
existed at common law.” Id. at 911.

83 Id. at 912.

84 Id. at 913.

85 While I personally believe states should protect the jury trial against involuntary or unknowing waiver in the
litigation context, that is the subject for another article. My only point here is that there is no valid reason for applying
a different standard to arbitration clauses than to other jury trial waivers. 

86 444 S.E.2d 799 (Ga. 1994).

87 Id. at 799, 800 n.5 (relying on difference in legislative approach taken to arbitration as compared to other jury trial
waivers, but failing to explain why the Georgia Constitution would not protect jury trial access from legislative
infringement).

88 See, e.g., Madden v. Kaiser Found. Hosps., 552 P.2d at 1187 (stating it would be “disastrous” to apply a jury trial
waiver standard to arbitration clauses). 

89 For further discussion of preemption concerns raised by the FAA, see David S. Schwartz, State Judges as Guardians
of Federalism: Resisting the Federal Arbitration Act’s Encroachment on State Law (published in this volume, page 47).

90 Most recently, in Green Tree Fin. Corp. v. Bazzle, 539 U.S. 444 (2003), defendants argued for an extension of
these preemption doctrines, suggesting that the FAA should preempt South Carolina’s willingness to allow an
arbitration to proceed as a class action. However, the Court failed to reach the preemption issue, instead simply
concluding that the question of whether or not the contract allowed for an arbitral class action should be decided by
the arbitrator. Id. at 63.

91 Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 477-78 (1989).

92 Allied-Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 294 (1995) (invalidating Alabama statute prohibiting
enforcement of predispute arbitration agreements); Perry v. Thomas, 482 U.S. 483, 491 (1987) (holding that FAA
preempted provision of California Labor Law that had been interpreted to prohibit arbitration of wage collection
actions); Southland Corp. v. Keating, 465 U.S. 1, 10-17 (1984) (holding that FAA preempted California Franchise
Act to the extent it prohibited arbitration of claims brought under that Act).

93 517 U.S. 681 (1996).

94 Id. at 683. The preempted provision was Mont. Code Ann. §27-5-114(4) (1995). 

95 Id. at 682.

96 As the Court has repeatedly observed, Section 2 of the FAA explicitly allows states to invalidate arbitration clauses
“upon such grounds as exist at law or in equity for revocation of any contract.” See, e.g., Doctor’s Assocs., Inc., 517
U.S. at 687; Allied-Bruce, 513 U.S. at 281; Perry, 482 U.S. at 491; Southland Corp., 465 U.S. at 10-17.

97 275 F.3d 884 (9th Cir. 2001).
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98 Several other courts have issued similar decisions. See, e.g., OPE Intern. LP v. Chet Morrison Contractors,
Inc., 258 F.3d 443, 447 (5th Cir. 2001) (holding preempted, in arbitration context, Louisiana statute
invalidating contract provisions requiring litigation or arbitration of any disputes outside of state); KKW
Enterprises, Inc. v. Gloria Jean’s Gourmet Coffees Franchising Corp., 184 F.3d 42, 50-52 (1st Cir. 1999) (holding
preempted, as to arbitration, a Rhode Island statute which renders unenforceable a provision in a franchise
agreement restricting jurisdiction or venue to a forum outside Rhode Island).

99 Schwartz, supra note 89, spells out this argument in greater detail, criticizing such decisions as Bradley as
“incoherent.” Id. at 52.

100 54 P.3d 1.

101 Id. at 15-16.

102 Schwartz, supra note 89, at 52. As Professor Schwartz explains, such an overextension of the preemption
doctrine is highly troubling not only because of its impact on arbitration, but more generally because of its
undercutting of the appropriate role of state legislatures and state courts. 

103 For an example of a decision rejecting the Bradley analysis, see Mitchell v. American Fair Credit Ass’n, 122
Cal. Rptr. 2d 193, 201-02 (Ct. App. 2002) (upholding, against preemption attack, signature requirement
contained in California Services Act). 

104 See Schwartz, supra note 89, at 52; Stephen J. Ware, Arbitration and Unconscionability After Doctor’s Associates
Inc. v. Casarotto, 31 WAKE FOREST L. REV. 1001, 1031 n.210 (1996) (state statute is not preempted merely
because it only applies to particular categories of contracts, rather than to every contract in the state).
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ORAL REMARKS OF PROFESSOR STERNLIGHT

Thank you.  It’s a real pleasure to be here with all of you today.  I’m honored that the Pound
Institute invited me.  I’m honored to be present with all of these panelists.  I’m honored to be
present with all of you.  I’m really looking forward to the discussion groups, when we are going to
have a chance to speak about these issues not quite one-on-one, but in smaller groups, because I
look forward to hearing what all of you are going to say about these things.

The issue that we’re talking about today is mandatory arbitration.  In my opinion, perhaps
colored by the fact that I have been writing about it for eight years, this is one of the most
important legal issues of the day.  I think that mandatory arbitration is fundamentally changing the
nature of our legal system.

I have done a little bit of work and studied what is going on in other countries.  I was
interested to find out that so far, at least, this is a uniquely U.S. phenomenon.  In other
countries, companies are not imposing arbitration on consumers and employees the way they are
doing it here.

But here in the U.S., it really is a major change to our legal system.  One set of professors did a
study in Los Angeles as to how many arbitration clauses the average Joe is affected by.  And what
they found was that about one-third of the major transactions in Joe’s life—consumer transactions,
like buying a house, buying a car, having a phone, having a bank account, getting insurance,
having his house treated for termites—were covered by mandatory arbitration clauses.  I think we
can all see that that is something that is on the increase, and so this is a major phenomenon in all of
our lives.

Now, one can think about mandatory arbitration from many different perspectives.  Of
course, there are public policy questions to be answered.  Is it a good thing?  Is it a bad thing?  You
can think about that from the perspective of the individual consumer or employee.  You can think
about that from the perspective of the company.  You can think about it from the perspective of
society as a whole.  You can think about the importance of precedent and publicity.  And all of
those are very important issues, but they are not really the ones that I’m going to focus on today.

There are many ways that plaintiff lawyers can try to attack mandatory arbitration provisions.
There are statutory arguments that can be made.  There are contractual arguments that can be
made.  Unconscionability arguments can be made.  Due process arguments can be made.  All of
those are very important.  I have written about many of them myself.  But they are not what I’m
going to focus on today, although we can perhaps talk about those in the discussion groups.

What I’m going to speak about is jury trial issues.  I have been shocked at how rarely people
talk about mandatory arbitration and jury trial rights in the same sentence, or in the same context,
because clearly one of the major implications of this growth of mandatory arbitration has been the
further demise of the jury trial.

We all know—you all probably better than I—that there clearly has been a demise of the jury
trial.  The statistics that I have looked at show that currently in federal court, less than two percent
of cases end up being tried as a jury trial.  State statistics are harder to come by, because nobody is
willing to pay the money to collect all fifty states’ information and really figure it out. But as best as



I can figure out from the most recent statistics that I have seen, a similar phenomenon is going
on in state courts.

Now, this is not all attributable to mandatory arbitration.  There are many reasons why we
are seeing the demise of the jury trial other than just mandatory arbitration.  But clearly,
mandatory arbitration is contributing to the demise of the jury trial, because obviously, if a
dispute goes to mandatory arbitration, it is not going to go to a jury trial.

How can the legal arguments that are usually made when a jury trial right is taken away
be used to examine mandatory arbitration itself?  I have been surprised in my research to see
how rarely those legal arguments actually have been examined in the context of mandatory
arbitration.

Clearly, when mandatory arbitration is imposed, a jury trial right is eliminated. I would
have thought that a lot of court decisions would examine mandatory arbitration provisions
under that lens of jury trial rights and jury trial waivers.  But surprisingly, in my research I
found that that was not the case.

Let’s step back for a minute and just look at how the jury trial right ought to be
considered, especially in state court. The Seventh Amendment is the U.S. Constitution’s
guarantee of a jury trial right in civil cases.  But you may or may not have learned or
remembered from law school that the Seventh Amendment actually doesn’t apply in state
court, or at least it probably doesn’t apply in state court.

It’s actually kind of curious.  It’s
one of the very few amendments of
the U.S. Constitution that has not
been imposed on the states through
incorporation into the Fourteenth

Amendment.  And I’m hedging my words a little bit here.  I say it probably doesn’t apply
in state court, because truthfully, the Supreme Court has not spoken on this issue in about
100 years.

I think good arguments can be made that the Seventh Amendment should be applied in
state court.  But I’m not going to try to convince you folks to do that.  Even though personally I
believe that it would make sense to apply the Seventh Amendment in state courts, I’m going to
set the Seventh Amendment aside and say that’s for those of you who become federal court
judges.  You can think about the Seventh Amendment.  For the rest of you in the state courts,
just think about the jury trial rights that are included in your own state constitutions.

Well, it turns out, and I can’t quote you every jury trial provision of every state
constitution, but most, if not all, states do protect the right to jury trial in their state
constitutions.  And they use a very similar analysis, by and large, to what has been used by the
federal court in examining Seventh Amendment rights.

So, there is a jury trial right in state court under state court constitutions.  And yet, I’m
surprised at how rarely judges look at arbitration clauses with that kind of standard in mind.
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When mandatory arbitration is imposed,
a jury trial right is eliminated.
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What is the typical jury trial analysis?  When a court is looking at a jury trial waiver outside of
the arbitration context—let’s say just your typical lease or loan that might include a jury trial
waiver—normally what a court will do first is ask if there is a right to bring this claim as a jury trial
in the first place?

And there may be variations among the 50 states, but the typical approach in most states is to
ask, is this a claim that is brought so-called “at common law?”  And mostly what state courts will do
is they will look at whether historically—and the particular year may vary—but as a matter of
history, would this have been a claim that could have been brought to a jury in 1776 or 1810, or
whatever year the particular state constitution deems to be the appropriate year.

Once the court finds that there would have been a jury trial right, then the next thing that
courts typically do is look at whether there was an appropriate waiver of that jury trial claim.  And
again there are some variations state-by-state, and I’m trying to just give you an amalgam, but the
typical analysis would be that the court would say jury trial rights are waivable.  Most every court
has said that jury trial rights are waivable, but that they can only be waived if the waiver is
knowing, voluntary, and intelligent.  Sometimes the buzzwords differ, but it normally is words to
that effect.

And then when they try to spell out what does it mean for the waiver to be knowing,
voluntary, and intelligent, the courts will typically look at an array of factors, such as how
conspicuous the waiver was and how clearly it was written.  Was it bold print or not?  What was the
degree of knowledge of the person on whom it was imposed?  Was it negotiable?  Was it actually
negotiated?

And looking at that whole set of factors, courts will uphold waivers that were sufficiently
conspicuous and clear, where the party upon whom it was imposed was sufficiently knowledgeable,
and had some ability to negotiate.  And courts will not uphold waivers in situations where there are
too many of the factors going the other way. But again, the interesting phenomenon to me is that
this test is not typically used to examine mandatory arbitration provisions.

What I have done in this table (Table One) is just try to show you the contrast between the
way that courts typically approach jury trial waivers, and the way that they typically approach
arbitration agreements.  And the contrast is really stark.  For example, typically courts will say
waivers of jury trial rights may not be lightly implied.  In contrast, when they look at arbitration
agreements, courts typically say arbitration is favored.

Courts, when they look at jury trial waivers, use the test that I just outlined, the knowing-
voluntary-intelligent test, and they look at all the factors about conspicuousness and so on.  That’s
the test they use for jury trial waivers.  But when courts look at arbitration clauses, they very often
uphold them, even in circumstances where that particular arbitration clause would flunk the
knowing-voluntary-intelligent test.

So, arbitration clauses are being upheld where they are not knowing, they are not voluntary,
they are not intelligent, they are not conspicuous, they weren’t negotiated, they weren’t negotiable.
The person upon whom they were imposed had no power to say No.  So, you really see a stark
contrast between the analyses that are used.
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In terms of burden of proof, there is quite a bit of variation around the country.  From
what I have seen, mostly in the jury trial waiver context, the party that is trying to defend the
waiver, i.e., the company that imposed the waiver, bears the burden of proof of showing it was
knowing, voluntary, and intelligent.

In contrast, when you look at arbitration clauses, courts almost never put the burden of
proof on the company that wrote the mandatory arbitration clause.  Instead, the burden of
proof is typically put on the plaintiff, who is trying to get that mandatory arbitration clause
struck down.

How does this play out in real life?  Well, it’s hard to find jury trial waiver cases outside the
arbitration context that are upheld if they are unsigned, or not even initialed.  Those kinds of
things would be highly suspect outside of the arbitration context.  But with arbitration clauses,
we frequently see stuffers that are included by banks, insurance companies, and lenders in their
mailings.  Those are not signed.  They are not initialed.  They are just imposed, and yet, courts
uphold those very frequently as valid arbitration clauses.

When courts look at jury trial waivers, they typically say they are to be narrowly
construed.  Construe them in light of the presumption against waiving constitutional rights.
Make it as narrow as it can be.  Whereas, you see a number of courts ruling on arbitration
clauses saying as long as something is plausibly subject to this arbitration clause, we’ll send it to
arbitration.  So, there is a stark contrast in the way that courts are typically handling these two
sets of jury trial waivers.

Table One
Comparison of Courts’ Treatment of Contracutual Jury Trial Waivers and Arbitration Clauses

Jury Trial Waivers Arbtration Agreements

1. Waivers of jury trial rights may not be lightly
implied.

1. Arbitration is favored.

2. Jury trial waivers are acceptable only when they
are knowing, voluntary and intelligent, after
considering such factors as the negotiability of the
waiver and whether it was actually negotiated, the
conspicuousness of the waiver, any disparity in
bargaining power between the parties, and the
business or professional experience of the party
opposing the waiver.

2. Most courts have held arbitration clauses are
valid even when they are not knowing, voluntary,
or intelligent. To be valid, most courts state
arbitration clauses need not be negotiable, actually
negotiated, nor conspicuous. Nor is a substantial
disparity of bargaining power or expertise usually
sufficient to void an arbitration clause.

3. Many courts have held that the party seeking to
enforce a jury trial waiver bears the burden of
proof.

3. Courts have generally held that the party
opposing an arbitration clause bears the burden of
proof.

4. Unsigned and uninitialled waivers are highly
suspect.

4. Courts have frequently upheld arbitration clauses
contained in unsigned, uninitialled envelope stuffers,
employment manuals, or other documents.

5. Courts hold that jury trial waivers must be
narrowly construed, in light of the presumption
against waiver of  constitutional rights.

5. Courts have often held that ambiguous
arbitration clauses must be interpreted broadly, to
favor arbitration.
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Now, why is this going on?  Obviously, I’m not here to blame all of you.  A lot of the fault of
this, if there is any fault to be handed out, is because attorneys are not bringing the arguments to
you.  It’s too rare, in my view, that plaintiffs’ attorneys are even trying to present these jury trial
waiver arguments.  I think in a lot of cases, it just hasn’t occurred to the plaintiffs’ attorneys that
they ought to be asking a court to set aside a mandatory arbitration clause on the grounds that it
wasn’t a knowing, voluntary, and intelligent waiver of the jury trial right.

But what happens in those cases where the arguments are presented?  From the cases that I
have looked at, from the published opinions that I have looked at, there are three typical reasons
that courts don’t tend to view mandatory arbitration as jury trial waivers.

Sometimes it’s just that the court doesn’t even mention it.  And I don’t know if it is because
the attorneys didn’t raise it, or it is because they did raise it, but the court just didn’t think it was a
good argument, or not worth discussing, or who really knows? But most of the mandatory
arbitration cases that are out there don’t mention jury trial arguments at all.

In the ones that do mention jury trial arguments, more often than you might think, you
simply see a statement by the court saying, “The plaintiff has argued that this ought to be treated
like a jury trial waiver. But obviously, the plaintiff is wrong, because arbitration is favored.  The
U.S. Supreme Court has told us it’s favored, so therefore, we can’t look at a jury trial argument.”
Now, that doesn’t really make any sense to me.  I mean the mere fact that arbitration is so-called
“favored,” doesn’t mean that state constitutional arguments go out the window.  There has to be a
better legal justification for that than simply to say that arbitration is favored.

Now, sometimes courts do actually purport to consider the jury trial waiver analysis.  And
there are some decisions where they use it to void mandatory arbitration clauses.  But in those cases
where they don’t void the mandatory arbitration clause, often it is because even though courts say
that they are looking at a waiver analysis, they don’t apply the real jury trial waiver analysis.

So, there are many decisions out there where a court will say, “Plaintiff has argued they have a
jury trial right, but the plaintiff waived his or her right to jury trial by agreeing to arbitration.”
Now, that’s not the proper jury trial waiver analysis, because the court has not examined whether
that waiver was knowing, voluntary, and intelligent.  The court is just coming to the conclusion,
without stating any of the reasons, that there really was an appropriate waiver.

Now, how should you do it, assuming the argument is raised?  What I suggest is a pretty
straightforward analysis for a court to use.  First of all, you ought to look at whether this is a claim
for which there would have been a jury trial right in the first place.  Not all claims give rise to a jury
trial right.  And if this person never would have had a jury trial right absent the arbitration clause,
obviously, they don’t get a jury trial.  If it’s a claim that is not brought at common law, or if it’s not
brought for enough money, then they don’t have a right to jury trial.  And you have to look at your
own state law to determine when people do or do not get a jury trial for a particular kind of a claim.

Once you have concluded that there is a jury trial right, or that there would have been a jury
trial right, then you need to do the appropriate waiver analysis.  And what is that appropriate
waiver analysis?  Well, it is the same waiver analysis that you would have done outside of the
arbitration context. So, if it’s an arbitration clause that was imposed by contract, you should be
doing the same analysis that you would have used in a non-arbitration contract, which typically is
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the knowing-voluntary-intelligent test.  But if your state has a different test, then you need to
impose your own state’s analysis.

Some of the cases that are out there have to do with situations where the mandatory
arbitration was not imposed by contract, but was imposed by statute.  For example, a state
legislature says all insurance claims need to go to mandatory arbitration.  In that event, it is a
slightly different analysis outside of the arbitration context, and it should be the same analysis
that is applied in arbitration.

Typically, if a statute takes away what would have been a jury trial right, the courts look at
whether the state legislature can do that.  Is it the kind of public right, a newly created right
that we can simply send to an administrative law judge, let’s say, rather than to a jury trial?

Or is it the kind of right that is a
private right, that has been long sent
to juries, and that we’re not going to
let the state legislature take away?

All I’m suggesting is that
whatever analysis you would have
done outside of the arbitration
context, that’s what you should do
inside of the arbitration context.  In

my paper, I give you examples of some of the court decisions that in my opinion are good
decisions—well reasoned decisions—that do employ this kind of analysis.

The Montana Supreme Court in the Kloss decision, and Justice Trieweiler was one of the
concurring justices in that opinion, is one I would commend. And there are some good
decisions from New Mexico and Nevada.  So, there are decisions out there that employ this
kind of analysis.

Now, one of the arguments that will be made against me, perhaps even by a panelist
today, is to say that these state constitutional rights, such as the jury trial right, should go out
the window, because they are preempted by the FAA.  And I fully recognize that the FAA does
have preemptive power.  We have four major Supreme Court cases that all talk about
preemption.  So, it is clear that certain kinds of state laws and state constitutional provisions are
preempted by the FAA.  That is true.

But, my point is I don’t believe that the jury trial provision is one of those that is
preempted.  The kinds of provisions that have been held preempted in prior decisions fall into
one of two categories.  Some of those are decisions that explicitly target arbitration.  For
example, in California there was a statute that was interpreted by the California Supreme
Court to say no claims brought under this employment law can be sent to arbitration.  The
U.S. Supreme Court said that’s preempted by the FAA.

An Alabama statute said no claims can be sent to mandatory pre-dispute arbitration.
That was preempted.  Also preempted were laws like the Montana law that said all arbitration
provisions have to be in a certain font, or on page one of the contract.  It was a special rule just
for arbitration. 

All I’m suggesting is that whatever
analysis you would have done outside
of the arbitration context, that’s what
you should do inside of the arbitration
context.
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But the jury trial provision is not like that.  The jury trial provision is not targeted to
arbitration.  The jury trial provision covers all waivers of jury trial, whether brought in litigation
or in arbitration.  And again, all that I’m suggesting is that the same analysis that is used outside of
the arbitration context, the knowing-voluntary-intelligent test, needs to be used within
arbitration as well.

What are the implications of this analysis?  Some judges in opinions have essentially said,
“Well, gosh, I can’t accept an argument such as the one that a Professor Sternlight might make,
that I ought to be doing the jury trial analysis. Because if I do, arbitration is out the window.  And
gee, if arbitration is out the window, my caseload docket might increase too much, or the world
will stop turning.”

I don’t think you have to worry about that, because the argument that I’m presenting here
would not lead to the wholesale elimination of arbitration.  For starters, it is not going to lead to
the elimination of arbitration in claims—and there are many such claims out there—where there
wouldn’t have been a jury trial right in the first place. But even more important, it is not going to
lead to an elimination of arbitration in those cases where there was a proper waiver of the right to
arbitration.  Now, I have repeatedly used the phrase “mandatory arbitration” without defining it,
and I won’t really take the time to define it now.

But for all of those arbitration clauses out there that are entered into between two businesses,
these are all the arbitration clauses that we used to have before the 1980s, when the Supreme
Court kind of fell in love with arbitration.  Arbitration existed business-to-business.  Those
clauses are all going to be upheld.  If you do a standard jury trial waiver analysis, and the clause is
between Gateway and CitiBank, of course it’s going to be held to be a knowing, voluntary, and
intelligent waiver.

Even in the consumer setting and even in the employment setting, as long as the clause is
sufficiently conspicuous, as long as it is sufficiently clear, and as long as the consumer or employee
is really given a chance to opt in or opt out, it is going to be upheld.  All that what I’m suggesting
today would do is to require companies who want to impose arbitration to do it in a more fair way.

The clauses that are going to be voided, if this jury right argument is used, are those clauses
that I think many of us, at a gut level, would think are the most unfair clauses.  The clauses that are
going to be in trouble are those that are imposed in small print, hidden in a stuffer mixed in with
your mail from the bank.  And you didn’t even know it was there, and you really can’t get out of it
anyway.  Those are the clauses that are going to be in some jeopardy, and myself, I don’t find that
very problematic.
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COMMENTS BY  PANELISTS

F. Paul Bland, Esq.

Reynolds Holding, Esq.

Eric Mogilnicki, Esq.

Honorable Terry N. Trieweiler

F. Paul Bland

I think they wanted me to sit and speak before one of these microphones, but I was afraid
that if I spoke to even one judge, much less 100, sitting down, that I would be hit by lightning,
or an anvil would drop on me or something.

And I’m afraid I don’t have any visual presentation.  I was going to get one of the
arbitration clauses that we regularly see, but there was no magnification, even on that screen,
that would make it big enough for any of you to be able to read.

I think that Professor Sternlight has made some very important and interesting
points.  But because of some developments in just the last few months at the U.S. Supreme
Court, I think you will see arguments that everything that she has said is essentially none
of your business.

In monitoring a lot of litigation, and I’m involved in a lot of different cases involving
challenges to arbitration clauses, I’ve found that an issue that is being raised by many
defendants around the country is the idea that any kind of challenge to the formation of a
contract, or to whether a contract is unconscionable or whatever, cannot be resolved by a court.
It is only a question for the arbitrator.

It’s a striking thing.  Just a few years ago, this argument had almost no traction.  There
were only a few courts in the country, just a few judges, notably Judge Manion and Judge
Easterbrook in the Seventh Circuit, who had sort of endorsed it.  But most courts were
saying that questions about whether you had a valid contract in the first place were questions
for courts.

But because of some recent decisions, that is being questioned now.  And I think that the
implications of this are unbelievable.  I was involved in a case where we successfully challenged
an arbitration clause in a lending contract using the argument that the National Arbitration
Forum, the arbitration provider, was favoring banks in so many cases, that it was essentially not
trustworthy nor neutral.  We had a lot of evidence and some state law arguments that we
presented and we won in this argument in the West Virginia Supreme Court of Appeals.

Under the argument that you are now seeing, the challenge to the arbitration form as
being biased would not have been allowed to be raised in court, but instead could only have
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been raised with the National Arbitration Forum.  So, I’m sort of picturing them addressing this
argument: “Are we biased and untrustworthy?  No.”  And that would be the end of it.

Certainly, there were a lot of challenges to the expense of arbitration.  I had a case that we just
prevailed on in the Ninth Circuit where we produced evidence that AT&T had an arbitration
clause that would require the arbitrators, unlike judges who are paid by the state, to charge by the
hour. And we came up with proof that AT&T’s arbitration clause would impose costs on
consumers, even for very small claims in many instances, of about $1,900 a day for a hearing of
arbitration.  This was found to be unconscionable by the Ninth Circuit.  And the idea that only the
AAA (the American Arbitration Association) would be the ones to decide whether or not their own
fees were so great as to be unfair, and would be something that could be decided by the arbitrator
and not the courts is sort of problematic.

But where does this idea come from?  There are three cases that have just come up in the last
few months.  I think if you look at them closely, you will see that what the Supreme Court is
talking about are very different types of issues from the ones that are most commonly brought up
in terms of unconscionability cases, and in terms of contract formation arguments, like the ones
that Professor Sternlight is talking about.

The first case was Howsam v. Dean Witter. What this case was about essentially was that the
arbitration provider had a set of rules that said you had to bring a case within a certain number of years.
And it was the arbitrator’s own rule.  So, Dean Witter wanted a court, because they were concerned
that the arbitrator was going to want to go ahead and take the case and bill. Dean Witter wanted the

court to come in and say, “No, these
people missed the statute of limitations
under the arbitrator’s rules.” So, a
unanimous Supreme Court said “No,
these are the arbitrator’s rules. The
arbitrator gets to decide what those are.”
Which made sense.

But Justice Breyer’s opinion for the
majority—he has written most of the
Supreme Court’s opinions in this area

recently—said this is a different kind of question than the question of gateway questions.  And he didn’t
really spell out what those were, but I think the questions “Is there a valid contract in the first place?” and
“Is there a contract that is not unconscionable under state law?” are the types of gateway questions
Justice Breyer is talking about there.

The second case was called Pacificare v. Book. In that case, it was unclear what the arbitration
clause said.  The arbitration clause banned punitive damages.  And the plaintiffs were bringing a
claim under RICO, which allows treble damages.  So, the Supreme Court said it’s not really clear
whether a ban on punitive damages is also a ban on treble damages. There was an ambiguous term
in the arbitration clause.  And under a long tradition, particularly coming from labor arbitration
cases, the arbitrator gets to say in the first instance what the clause says.  Now, if the arbitrator finds
that this clause prevents him from awarding damages that would be authorized by the statute such
that the contract essentially violates RICO, then the arbitrator should say so, and the court will
come in and strike it down.

I think the questions “Is there a valid
contract in the first place?” and “Is there
a contract that is not unconscionable
under state law?” are the types of
gateway questions Justice Breyer is
talking about there.
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So, again, it’s not talking about a question about whether the contract exists in the first
place, or whether or not it is unconscionable.  One of the things that was particularly
noteworthy in that case is that the HMO throughout their brief stressed that the challenge that
the plaintiffs had brought to the arbitration clause was not brought under Section 2 of the
Federal Arbitration Act. Section 2 is the big provision of the arbitration act.  It’s the one that
says the contracts are going to be enforceable.  And it’s also the one that says that generally
applicable state common law defenses, which the Supreme Court has repeatedly said included
unconscionability challenges, are not covered.

So, that was one of Pacificare’s big points, that it’s all right for the arbitrator to decide this.
It’s not a Section 2 case.  And now what you are seeing is of course all the HMOs are grabbing
hold of that case now that they have won it, and they are going in as Section 2 cases, and saying
this means that we win.

The last case is the Bazzle case.  It was just decided a few weeks ago.  It’s the very end of
the term.  Basically, what happened was there were two connected cases that were brought as
consumer class actions.  They were compelled into arbitration.  The arbitrator was selected by
the defendant Greentree, a subprime lender.  And then the arbitrator allowed the cases to go
forward, with state trial judge’s approval, on a class action basis in arbitration, and then hit the
defendant with a very, very large award.

And it went up to the Supreme Court.  In this case, no one disputed that there were valid legal
contracts between every single one of the consumers and the defendant.  And the question was, what
was the procedure to be used in arbitration?  The Supreme Court said well, once you have a valid
contract in place, the procedure to be used in arbitration is something the arbitrator gets to decide.
That is very different from the kind of unconscionability challenge we are looking at.

The bottom line I think comes from the EEOC case, the Waffle House case.  This is a case
where a guy is fired because he has an epileptic seizure.  The EEOC wants to get involved on
his behalf.  He has an arbitration clause with the company.  And what happened was that the
Fourth Circuit had held that the EEOC was barred from going forward on behalf of this guy,
because there was an arbitration clause between the man and the company.

And what the Supreme Court said was—the Fourth Circuit went through this analysis as
well—on the one hand, the Americans with Disabilities Act is really important, and the EEOC’s
rights are important.  On the other hand, the Federal Arbitration Act is really important, and we
think that arbitration is more important than the disabilities act, so arbitration wins.

What Justice Stevens said was, you’ve got it all wrong.  All the arbitration act says is these
things are enforceable as other contracts.  Since there is no contract between the EEOC and
Waffle House, then the EEOC is not bound by the Waffle House arbitration clause.

The same thing applies to most of these sorts of challenges.  If it’s a type of issue that a
court would normally hear, is it unconscionable?  Is there a contract at all?  You don’t take it
away from the court.  You don’t change the normal approach from how you would deal with
any type of contract or challenge to a contract just because it’s an arbitration clause.  You can’t
sort of launder something that would otherwise be illegal by sticking it under the word
arbitration in a contract, and make it okay.
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Reynolds Holding

I would like to steer the discussion back towards, if not public policy, at least public
sensibilities, since I am a journalist, and not practicing law, and this is how I have come to
approach the subject of mandatory arbitration.

From the point of view of the people that I speak with every day for stories, the employees
and the credit card holders—the individuals that are often calling me to ask what is this arbitration
issue—Professor Sternlight has really hit the nail on the head.  Because I think what they find so
offensive is that they are being deprived of a basic right to use the public courts as protection.
Protection against the power of their employer, the power of their bank, and the power of other
institutions with which they must do battle from time to time. And they often do not know exactly
what this right is, or where it comes from, or its dimensions, or how to enforce it.  But they have a
strong sense of entitlement, and certainly of outrage, when it is taken away without their consent,
or even their knowledge.

And so I think the issue that Professor Sternlight has addressed, the proper and legal way to
gain waiver of the right to a jury trial, is perhaps the most vital for gaining public acceptance of
arbitration as a means of settling disputes.  So long as people believe that something is being stolen
from them, that they are being ripped off in some way, arbitration will continue to provoke
suspicion and remain, I think, controversial at best.

Which brings me to the second point that I wanted to address.  And that is the failure of the
courts generally to deal with the issue of what is proper consent for the waiver of what is often a
constitutional right.  And it seems to me, and it seems to other people that I have spoken with on
this issue, that over the past 20 years, particularly from the U.S. Supreme Court, there has been
sort of a certain intellectual dishonesty to the discussion and in the jurisprudence of arbitration.   A
dishonesty beginning in 1983 with this notion, that many people would argue is taken and
developed from whole cloth, that the FAA established a liberal federal policy favoring arbitration.

And I get the sense that the same sort of intellectual dishonesty has caused the courts
generally to avoid the issue that Professor Sternlight addresses in her paper.  Maybe it’s the failure of
lawyers to bring the issue up often enough in cases.  But I wonder why we have gotten such thin
guidance from the courts on what is certainly an important issue to the people that are bound by
arbitration clauses.

And of course, Professor Sternlight makes a compelling case for the knowing, voluntary, and
intelligent standard.  And I’m fully aware that there are some also fairly compelling and persuasive
arguments on the other side.  But what we really need to know now, to have happen now, is for the
judiciary to tell us who is right.

So, why aren’t we being told?  Is it because the benefits of arbitration are so obvious that we
don’t have to deal with the issue?  Is there an agenda by at least some judges to favor arbitration at
all costs because they want to clear their dockets?  Is there an agenda by some judges to promote a
private adjudication industry that will provide lucrative jobs when they get off the bench?

And that may sound harsh, but most of you are not from California, and in California we see
on a regular basis, judges negotiating with JAMS, with AAA, and with other arbitration providers
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for jobs while they are on the bench.  And there is an eagerness to leave the bench for what is
often a more lucrative job in a private arbitration or mediation firm. Last year the California
state legislature restricted the ability of judges to talk with arbitration and mediation firms
while they are on the bench, but still, there is almost an outflow off the bench by judges in
California—where really private adjudication was born in many ways back in the seventies. So,
it may not be an issue in your states, and it may be sort of shocking to your minds, but out here
it is an issue important enough for the California legislature to have addressed.

And I think the absence of any real clarity from the bench on this issue of the proper form
of consent raises the public’s suspicion.  And at least for that reason, I think it’s a subject that I
would like to see, and I think deserves further study and discussion.

Eric Mogilnicki

Hello.  My name is Eric Mogilnicki.  I thank the Roscoe Pound Institute for having me
here, and Professor Sternlight for her excellent paper.  I was asked here though to provide a
different perspective, and so I’m going to differ with Professor Sternlight.

There are two points I would like to make in the short time we have together. The first
is to disagree with the notion that arbitration is a culprit in the disappearance of civil jury
trials.  And the second is to disagree with Professor Sternlight on the appropriateness of
state courts applying a knowing, voluntary, and intelligent test—i.e., a higherstandard—to
arbitration agreements than it does to contracts generally.

With regard to the disappearance of civil jury trials, there are  two reasons why we have
fewer jury trials as a percentage of
cases filed.  The first is the explosion
in civil litigation. And the second is
the failure of state governments to
create sufficient resources so that the
judiciary can handle the higher
number of cases filed.

Now, it may be that some of you will tell us during the discussion groups that you have
dusty courtrooms and eager jurors just waiting for someone to make a civil jury trial demand.
But I suspect that the more common experience is that the system is clogged, badly clogged.
And it is that clog in the system that makes it difficult for people to get all the way through
from filing of the complaint to a civil jury trial.

So the problem is one of supply, not of demand.  And so the solution proposed by
Professor Sternlight, which is to increase the demand for civil trials by making it very difficult
for people to agree to arbitration to resolve their disputes, is exactly backwards.  Arbitration is
not the culprit to the disappearance of the civil jury trial. It may be a solution, because if we can
get some cases into alternative dispute resolution, there might be room in the system so that
you can schedule trials in a prompt and efficient manner.

I suspect that the more common exper-
ience is that the system is clogged, badly
clogged.
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Second, I disagree with Professor Sternlight on the role that state courts can play in striking
down arbitration clauses. The reason for this is simple—the Federal Arbitration Act.  The Federal
Arbitration Act says that arbitration agreements are enforceable, and I’m quoting, “save upon such
grounds as exist for the revocation of any contract.” The Supreme Court has made clear that “any”
means “any.”  In Doctor’s Associates v. Casarotto, the Supreme Court explained that only generally
applicable contract offenses such as fraud, duress, or unconscionability may be applied to invalidate
arbitration agreements.

These three defenses—fraud, unconscionability, and duress—apply to every contract.  You
can imagine every contract being challenged on those grounds.  That is not true of the “knowing,
intelligent, and voluntary standard” that Professor Sternlight would apply to arbitration clauses.
Indeed, the Supreme Court in Southland v. Keating, a decision you will hear vilified this afternoon,
decided that California could not prohibit a waiver of certain rights when that interfered with the
right of parties to agree to arbitration by contract.  The court said that allowing state law to
prohibit such waivers would eviscerate the Federal Arbitration Act.

And so, the question for I think those who propose, as Professor Sternlight does, a higher
standard for arbitration agreements, is to ask this:  Must “any” contract provision be entered into
knowingly, intelligently, and voluntarily?  And the answer to that, as you learn on the first day of
law school, is No. Indeed, I think Professor Sternlight’s chart indicates that her complaint here is
that arbitration agreements are being treated like all other agreements. Well, that’s precisely what
the FAA requires. The Supreme Court in Perry v. Thomas said a state law principle that takes its
meaning precisely from the fact that a contract to arbitrate is at issue does not conform to Section 2
of the FAA.  Professor Sternlight’s proposal for the higher standard to be applied to arbitration
agreements would apply only to contracts that have alternative dispute resolution mechanisms in
them.  That is precisely the kind of singling out that the FAA prohibits.

Now, to be very clear, I want to agree with something Paul Bland said: that FAA preemption
can be taken too far.  I believe it is inappropriate for a company that dislikes punitive damages, for
example, to put a punitive damages waiver in its arbitration provision, and to insist that the FAA
does not allow state court judges to look at that waiver of punitive damages.

But the jury trial waiver issue is a different and easy issue when it comes to analyzing whether
the FAA preempts a higher standard being applied to an arbitration provision. With regard to the
jury trial issue, the state law involved is about dispute resolution, and therefore, implicates issues at
the very heart of the concerns that led Congress to pass the FAA. Punitive damages, in contrast,
aren’t at the heart of any alternative dispute resolution mechanism. There is also no way for an
arbitration clause to avoid the higher standard that Professor Sternlight proposes, because
arbitration clauses inevitably involve a jury trial waiver.  And that is why the FAA protects that
aspect of the arbitration clause.

Finally, I would note that the power to raise the standard for an arbitration agreement is really
like the power to tax, in that it includes the power to destroy arbitration clauses.  If a state may
impose upon arbitration clauses the requirement that they be intelligently given, then a state can
require that the agreement be signed in triplicate, or that it be only post-dispute, or that it not be
made at all. I can’t figure out any principle that would allow a state to intrude upon the level of
consent required, and not be capable of expansion to a level where it was essentially impossible for a
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consumer to agree to an arbitration clause. I think giving states that power that would be a
mistake for policy reasons that time doesn’t allow me to go into.

But I’m also sure the FAA simply does not allow state courts to intrude on decisions to
grant arbitration.  The FAA requires that those decisions be treated like every contract term.

Honorable Terry N. Trieweiler

Let me first, in defense of the state judiciary, which I was a member of for twelve-and-a-
half years, say that I strongly disagree with Paul Bland that there is a diminishing role for the
state judiciary in the application or enforcement of binding arbitration clauses. I think the state

judiciary will continue to play the
most important role, which is to
determine whether this is an
enforceable agreement to arbitrate in
the first place, or in other words,
apply the gateway decisions, whether
or not there is a binding arbitration
agreement to begin with.

I should tell you, however, from
the outset, that I have the unique

distinction, or maybe indistinction, of having had my opinion regarding the arbitration clauses
in our state set aside and reversed by the U.S. Supreme Court twice in the same case, Doctor’s
Associates, Inc. v. Casarotto. So, I don’t have a good track record of interpreting the U.S.
Supreme Court’s interpretations of the Federal Arbitration Act. I should also tell you that in
Montana, we frequently set aside binding arbitration agreements for a variety of reasons, and
could probably be characterized in those patronizing terms, often applied by federal courts, as
those “state courts who cling to outdated notions, and hostilities toward arbitration founded in
the English Commonwealth.”

Like many of you, we come from a very busy court.  In Montana, we don’t have an
intermediate appellate court, so unlike the U.S. Supreme Court, we issue 400-450 full
opinions a year, compared to the U.S. Supreme Court’s 75. We are anything but protective of
our jurisdiction and would be glad to have any kind of help that we can get in eliminating
some of our docket.

But what we do cling to in Montana are traditional notions of fairness.  And we also cling
to the notion that if those traditional forms of protection aren’t provided by the courts, they are
simply not going to be provided.  And included in traditional notions of fairness are access to
the courts, the right to trial by jury, and the right to reasonable discovery, so that you can
develop your factual record. We consider the rules of evidence important to fairness.  We
consider rules of venue important to fairness.  We consider the right to appeal, so that one can
be sure that the decision was based on the law and the facts, important to principles of fairness.
And we believe that public courts, where you don’t pay for the judge, are important to the
enforcement of principles of fairness.

What we do cling to in Montana are
traditional notions of fairness. And we
also cling to the notion that if those
traditional forms of protection aren’t
provided by the courts, they are simply
not going to be provided. 
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We have also taken the Supreme Court at face value.  We have taken it to mean what it says
when it always points out to us that those grounds that exist at law and equity for the revocation of
any contract can be applied to binding, pre-dispute arbitration agreements.

So, recently in Kloss, we held, as we have always held, that all contracts of adhesion have to be
scrutinized for fairness, and they have to be scrutinized for whether they measure up to the
reasonable expectations of the party who has the least bargaining power.  And even if they do, they
have to be scrutinized as to whether they are unconscionable.  We set forth in Kloss what kind of
facts are essential in developing a record of unconscionability. We also said, in the concurring
opinion in Kloss, that we will consider whether there has been a valid waiver of the constitutional
right—the fundamental right in Montana—to trial by jury.  I disagree with Professor Sternlight to
some extent, when she says that that can be considered in every state with equal force.  I think the
reason we are able to apply jury trial waiver standards in Montana is because we have done it in
other contexts.

We have previously held in Montana that a contract, in which the person in the inferior
bargaining position waives the right to personal jurisdiction, violates due process, and has to be
scrutinized for voluntariness, whether it was knowing, and whether it was intelligently done in
other contexts.  So, we have no problem in Montana applying the same constitutional scrutiny to
waiver of the constitutional right to jury trial in the arbitration context.  And I think we come fully
within the Savings Clause that the U.S. Supreme Court has said would apply to judicial
enforcement of arbitration clauses.

In conclusion, the important thing, or the interesting thing, to me is that at one time or
another, five members of the nine member U.S. Supreme Court have held that its notions regarding
the Federal Arbitration Act are misguided and unfounded.  Justice Stevens, Justice O’Connor,
Justice Rehnquist, Justice Scalia, and Justice Thomas have all at one time written or concurred in
strong opinions concluding that the
Federal Arbitration Act was never
intended to apply to state courts, or at
least not to the extent that it preempts
state laws that protect consumers from
unfair arbitration clauses. And yet, here
we have this series of cases from the U.S.
Supreme Court that have continually
expanded federal preemption in that area
and left consumers unprotected to the
point where Justice O’Connor says that
over the past decade the Court has abandoned all pretense of ascertaining congressional intent,
building instead, case-by-case, an edifice of its own creation.

Our case in Kloss v. Edward D. Jones and Company was recently denied certiorari by the
Supreme Court.  I don’t know if that means that they mean what they say when states are still free
to consider whether arbitration contracts are contracts of adhesion, and whether traditional legal
exceptions will apply to arbitration. I don’t know if that’s a crack in the edifice that they have
constructed, or whether the facts in Kloss were simply so gross that it didn’t make a good case for the
Supreme Court to continue building its edifice.  But I do think that state courts play an important
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nine member U.S. Supreme Court have
held that its notions regarding the
Federal Arbitration Act are misguided
and unfounded.
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role as gatekeepers in determining whether there is a binding arbitration agreement in the first
place. And I think the justices should continue to perform that important role.

Response by Professor Sternlight

I’ve been given a few minutes rebuttal time, but I don’t need to rebut too much of what
my fellow panelists have said. Still, I will go through and give you some of my comments on
each of their presentations.

I completely agree with Paul Bland that one of the critical issues that you folks are going
to need to face is the role of a judge in interpreting an arbitration clause, versus what is the role
of an arbitrator.  And I didn’t hear him to say that he agreed with the argument that would be
made to you, which was to say that you guys need to punt these cases to the arbitrators.

But I think he was just putting you on notice that you are going to see a lot of
arguments to that effect.  A lot of defense counsel are going to take some of these recent
Supreme Court decisions and use them to try to craft an argument that you need to allow
arbitrators, rather than yourselves, to make a lot of the decisions about what is contained in
an arbitration clause.

And I think that even though the Supreme Court has created a muddle with those
decisions, and even though I would have written those decisions differently had I been on the
Court, you can discern a fairly clear line as to which decisions are for the arbitrator, and which
decisions are for yourselves.

There was an earlier Supreme Court decision that Paul didn’t get a chance to mention, the
First Options of Chicago v. Kaplan decision  decided five or more years ago, which was a decision
in which the Supreme Court said the issue of whether there actually was an arbitration
agreement in the first place is for a court to decide.  The facts had to do with basically who had
signed the arbitration agreement, and did it bind the individual as well as the company?  And
this Supreme Court said in that decision, and continued to say in the later decisions, that
fundamental questions as to whether there is an arbitration agreement in the first place go to
the court.

And in my view at least, it’s quite clear that an argument that an arbitration clause is
unconscionable is one that needs to be decided by a court.  And an argument that an
arbitration clause is void, because it doesn’t comport with jury trial waiver standards, that too,
would need to be decided by a court.

And what the Supreme Court is doing is distinguishing those kinds of fundamental
arguments about the validity of the arbitration clause from procedural issues that can be
decided by the arbitrator.  These may be issues such as: Once it goes to arbitration, what’s the
statute of limitations?  If it goes to arbitration, what are the remedies?  Is there a class action?

It’s not an ideal line.  It is a bit fuzzy. But I would be shocked if the Supreme Court would
ever affirm a decision that said the arbitrator gets to decide the whole ball of wax, because then
we really will have created a completely privatized system of justice, where arbitrators would be
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deciding for themselves if the arbitration clause is valid.  And I don’t think that even this Supreme
Court, as enthralled as they have been with arbitration, is going to go that far down the line.

So, to the extent you are presented with arguments that suggest you need to punt those kinds
of decisions to the arbitrators or to the arbitration providers, I would urge you to stand firm, and

make it clear that no, there are certain
decisions on the fundamental validity of
the arbitration clause that do need to be
made by the court itself.

I completely agree with the
comments of Ren Holding, who didn’t
bother to advertise himself, but Ren has
written some incredibly influential
columns on arbitration here in California,
laying out what have been some of the

excesses of mandatory arbitration here in California. And in my opinion, those columns have been
very influential in some of the legislation that has now been passed in California, trying to reform
what the legislature deems to be a real mess, including some of the problems that Ren identified,
including judges apparently making decisions in order to curry favor with arbitration providers who
might become their employer in the future.

Now, the commentator with whom I do disagree somewhat, and you won’t be surprised to
hear this, is Eric Mogilnicki.  Actually, I really don’t strongly disagree with his first point.  His first
point is that it is wrong to say that arbitration is the culprit for the demise of the jury trial, and I
think I admitted that myself in the very beginning of my talk. There are many factors that have
gone into the demise of the jury trial, and it’s something that has been happening gradually over
time.  If you look at statistics of how many jury trials there were one hundred years ago, versus how
many are there now, it was a much higher percentage one hundred years ago.

And that also goes along with just the fact that we handled our litigation system differently
100 years ago.  We didn’t have as much discovery as we do today.  We didn’t have as much motion
practice as we do now. One hundred years ago we had a litigation system where it really was
pretty much you took a case as a trial lawyer. It was more the Perry Mason kind of thing, where
you did it quickly.  You investigated.  You went to trial.  Boom, boom, it was over, and you either
won or you lost.

And for better or worse, for a variety of reasons, we have ended up today with a much more
motion-intensive litigation practice, with many more settlements. A contributing factor  clearly is
this rise of arbitration, which is contributing to, although not solely responsible for, the demise of
the jury trial.

Now, Eric says arbitration is not the culprit.  It may be the solution.  I like arbitration.  I teach
all kinds of procedural courses.  I teach alternative dispute resolution courses.  I think arbitration is
terrific.  Mediation is terrific.  I’m fully in favor of those forms of alternative dispute resolution,
and so I do agree that arbitration can be a solution for some of the problems with our legal system,
and that arbitration is something policy makers ought to be thinking about. But I have problems
with the mandatory form of arbitration.  And that is mostly a discussion for another day or for the

I would be shocked if the Supreme Court
would ever affirm a decision that said the
arbitrator gets to decide the whole ball
of wax, because then we really will have
created a completely privatized system 
of justice.



small group settings.  But I myself would not say that mandatory arbitration is a solution for
the clogged-up legal systemwe have. We ought to be fostering other opportunities, other ways
to resolve cases, and putting more money into the court system to have more judges, if that’s
what we need, so that we can have jury trials, if that is what we decide we want.  

Eric spent most of his time on the preemption argument, which I spent some time on in
my presentation, and more in my paper. Clearly, he is giving you the argument that you will
hear when lawyers try to make the jury trial argument that I have set out.  I don’t buy his
argument, and you folks will have to decide for yourselves whether you do.  But here is what I
would suggest you think about.

Eric is correct when he points to Section 2 of the FAA and argues that it says that courts
shall enforce arbitration clauses, save upon such grounds as any contract.  That is what the FAA
says.  He tries to draw from that the idea that therefore, jury trial waiver analyses are irrelevant,
because they don’t apply to every and all contracts in the state. That’s where I think there is a
gap missing in his logic.  The jury trial provisions that are in your state constitutions, if you do
have them, are not provisions that were written to target arbitration clauses.  Those jury trial
provisions do not merely apply to arbitration, nor do they merely apply, as he threw in, to
alternative dispute resolution.  Jury trial waiver provisions apply to any contract that purports
to take away the constitutional right to a jury trial.  That, in my view, is a general provision.  It
is not targeted to arbitration.  And if you do want to look to legislative history, clearly, those
jury trial provisions were put into the vast majority of state constitutions, if not every single
one, long before there was such a thing as mandatory arbitration.

Mandatory arbitration did not exist until the 1980s and 1990s.  State jury trial provisions
have been around for one-hundred-plus years.  So, these are general provisions.  They apply to
any contract that would take away a constitutional right to a jury trial.  They apply to litigation
where a company might try to say, “Yes, you can go to litigation, but not before a jury.” In that
context, you ought to be applying the jury trial waiver analysis.  All that I’m saying is that if the
company says not only can’t you go to a jury, but you can’t go to court at all, the same analysis
ought to be used, and that is really my simple point.

Now, Eric says well, that’s problematic, because then you are treating arbitration contracts
differently from all other contracts.  With most contractual provisions, we don’t care if
somebody agreed to it knowingly, voluntarily, and intelligently.  You can in a contract agree to
buy your car.  And even if you didn’t knowingly, intelligently, or whatever, agree to buy a car,
you are going to be bound to that contract.

And it’s true that, form contracts—contracts of adhesion—are rampant in our society, and
we enforce them.  And we don’t have a knowing, voluntary, and intelligent standard.  Well,
that’s fine, because the vast majority of contracts do not impose a jury trial waiver.  If they did, a
court would do a jury trial waiver analysis.  But if a contract does not impose a jury trial waiver,
of course you don’t apply the knowing-voluntary-intelligent test.

So, all that I’m suggesting is that it’s the same analysis.  As Justice Trieweiler pointed out,
in some states they use the knowing-voluntary-intelligent test not only for jury trial waivers,
but for other waivers of constitution rights as well.  Maybe you have that in your state as well.
All that I’m saying is that’s the same test.
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Now, I agreed with virtually everything that Justice Trieweiler said, so I don’t need to spend a
lot of time on that.  But he said he disagreed with me that every state has the same jury trial waiver
analysis.  I didn’t mean to say that.  If I said that, I’ll take it back.  You need to look at your own
state constitution, and your own case law, and apply the same jury trial waiver analysis to
arbitration as you do in other contexts.

Questions and Comments

Participant: My question is to Professor Sternlight, the speaker.  In reading your fine paper
yesterday, I tried to distill it into a proposition, so this was my shot.  You tell me if I’m wrong.  This
is just the beginning. Mandatory arbitration is an unfair threat to the rights of have nots, read that
consumers, injured persons, parties in the inferior bargaining position, which can be neutralized
through the invocation of the right jury trial in civil cases, and the application of orthodox waiver
doctrine. Professor Schwartz’s paper suggests that Southland tramples upon traditional notions of
federalism, and that state courts can limit the effect of Southland by assiduously adhering to the
doctrine of constitutional avoidance.

I’m wondering whether his premise, if I have it correct, is antithetical to yours? Just by way of
clarification, I don’t see engaging in orthodox jury waiver analysis as an example of the doctrine of
constitutional avoidance, at least as he defines it.

Professor Sternlight: I guess the way I see our papers fit together is that they are consistent,
but you don’t have to buy both of them. I think you could say, well, I’m going to do the jury trial
waiver analysis that Sternlight suggests, even if you don’t buy Professor Schwartz’s argument, or
you might buy his, but not mine.  But I don’t think that either of the two papers is dependent
upon the other.

Participant: I just had a question, and it’s in reference to the Federal Arbitration Act, which I
assume was passed in the 1920s at some point. In Section 2, there is that reference to, “such
grounds as may exist at law or inequity for the revocation of any contract.”  And there is an
assumption here that that’s a reference to state law.

And I’m wondering, since the statute itself refers to a transaction involving commerce,
meaning interstate commerce, whether the Congress somehow intended, or did in fact federalize
those law and equity provisions about the interpretation of contracts?  And keep in mind that this
was in the twenties, before Erie v. Tompkins, which said there is no general federal common law.
Well, when this statute was passed, there was a notion that there were principles of law and equity
that were enforceable by the federal courts.  And I wonder if that is bleeding over into this, and we
are coming back to pre-Erie law, and having federal interpretation, rather than state interpretation
prevailing on these contract questions.

Professor Sternlight: I do think that the FAA, when written, was intended only to apply in
federal courts.  And I do think that you may be right, that Congress had in mind at that point,
some kind of federalized contract law. But the Supreme Court in numerous decisions issued in the
1980s and since, has stated that the kind of contract law that should be applied in interpreting
Section 2 is state contract law. So, regardless of whether you are right or wrong about the real
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legislative history, the Supreme Court has essentially given state court judges, their marching
orders to apply state law in that situation.

Participant: But if state law is used to invalidate an arbitration agreement, and it is based
specifically by a state court on state law, it seems to me that then the question is whether that is
reviewable by the U.S. Supreme Court.  It seems to me that under your interpretation, it is not.
But if you read the statute the way I was asking about whether it should be read, that would
present a federal issue as far as certiorari review.

Paul Bland: That was a significant point of contention in the Bazzle case.  Essentially, the
South Carolina Supreme Court looked at this arbitration clause and said, the arbitration clause
doesn’t say anything about class actions.  And we interpret any contract against the drafter.
And so, therefore, we are going to find that this contract permits class actions, because the
consumers want it and Green Tree doesn’t. And essentially, what the banks argued was the
South Carolina Supreme Court either intentionally got it wrong, or they just were so confused
they got it wrong, but that the contract clearly doesn’t allow class actions.  And so, South
Carolina Supreme Court’s interpretation of South Carolina contract law is just bogus and has
to be thrown out.

And what you will see in the opinions in the Bazzle case is a mishmash of opinions, but only
three justices were willing to have a federal second guessing of the state court’s decision on contract
issues, Chief Justice Rehnquist, and Justices O’Connor and Kennedy.  It was a four member
majority that Justice Stevens signed onto, because he thinks it should be important that there be
five justices. But then he wrote separately to say that even though I signed onto it, I have a different

view.  But the four member majority
said this is a question to be decided by
state law.  And it’s very clear, it’s in the
first paragraph, it is extremely
important.  Then they say, but the
arbitrator gets the first cut at what the
state law is on this.

Then Justices Stevens and Thomas wrote separately to say if it is up to us, it’s just a
question of state law, and no federal court has any business getting involved in that, because
state courts get to say what state contract law is. So, I think this was the central issue in the case,
and six members of the Supreme Court said state contract law governs these things, to be
decided under regular state principles, except in the limited circumstances where it is
undermining the statute.

Mark Mandell: This is from a practitioner’s standpoint.  I tried a medical malpractice case
here in San Francisco 10 years ago.  And because it was a case against Kaiser Permanente, it had
to be arbitrated. There was a labor union agreement that all disputes had to be arbitrated.  And
it was in front of JAMS, the Judicial Arbitration Mediation Service.  There was a plaintiff ’s
arbitrator, a defense arbitrator, and a retired judge who was on the panel. All throughout the
arbitration—we eventually settled the case—my perception was, and backed up by the
plaintiff ’s arbitrators comments back to me, that there was a very significant amount of
pressure on us to settle the case—for a lot less than what I felt the case was worth. It struck me
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that there was potentially a repetitive bias that existed, because if the arbitrator was to enter a huge
award against Kaiser, those arbitration cases might go to a different company.  And I don’t know if
there has been literature on that, or if there is a way to solve that problem.  But it was, from a
practitioner’s standpoint, a very significant issue that we dealt with in that case.

Paul Bland: There is a huge amount of literature on that issue.  In some states, there is a body
of state law that applies to all decision makers.  For example, in West Virginia they used to have a
system where a bank would be able to pick whichever justice of the peace they wanted to enforce a
debt.  And the justices would only get paid based on how many cases were brought to them.  So,
what happened was banks were going around shopping around, and whichever justice of the peace
was giving them the debt fastest and in the full amount was who they gave  all their business.  In
1973, the West Virginia Supreme Court struck that down in a case called Shrewsberry v. Poteet and
said that is unconstitutional.

We got involved in a case where we had extremely strong evidence of an arbitration provider
having a very strong repeat player bias, and was very much finding in favor of the banks.  And we
came in and argued to the West Virginia Supreme Court, look, if it’s unconstitutional for a
governmental decision maker to do it, it should be unconscionable under state contract law for
someone else to do it. And we were successful.  We got a good ruling in a case called Toppings v.
Meritech, finding that that was unconscionable.  And what has happened in the majority of banks’
arbitration clauses that I have seen, and I’ve seen several dozen of them, have been rewritten in such
a way that now they will say you can choose between one of the following three arbitration
providers: JAMS, the AAA, or the National Arbitration Forum.  And I believe a number of Eric’s
clients have written it in such a way.

It basically takes away the argument that we made in the Toppings case, but it has changed
somewhat the way the providers have been working. In the last year or so, several of the providers
have changed their rules in various ways to make them easier and more helpful to consumers.  Now,
there is a big debate about whether these changes are meaningful, whether they have really fixed it,
or it’s just for appearance’s sake to get the things enforced. But I think it is very interesting that you
have already seen better practices by a lot of the more sophisticated companies to write their
arbitration clauses with a goal of giving the consumer a choice, which gives the arbitration provider
a little less incentive to, if you will, suck up to one side.

Reynolds Holding: I wanted to add if you were dealing with Kaiser 10 years ago, you were
dealing with an arbitration system that in 1997 or 1998 was struck down in its entirety as
unconscionable—just for the control that Kaiser exerted over the arbitration, over the timing of
arbitrations, over the selection of arbitrators—and that was struck down by the state Supreme
Court.  Now, there is an independent administrator for that system.

Paul Bland: That case, by the way, is the Engalla case, and it’s one of the worst fact patterns
you will ever see.  Essentially, the allegation was that Kaiser and the arbitrator supposedly got
together and intentionally delayed the hearing, and wouldn’t hold a hearing in the arbitration until
the plaintiff died.  And under California state law, once he died, the damages were dramatically
lower.  So, right after he died, they were suddenly able to hold the hearing.  The case went up to the
California Supreme Court.  It is a very sharply worded, telling opinion.
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Eric Mogilnicki: Do we have time for two quick comments?  One is with regard to the
Engalla case. I propose that we treat anecdotes about unfair arbitration agreements the same
way we treat anecdotes about why tort reform is necessary. If we apply that same standard, I
think we will find that sometimes the anecdotes are meaningful, and sometimes not so much.
And I think the Engalla case is an example of a not-so-helpful anecdote for the very reason that
Paul identified, which is that arbitration clauses by and large, with exceptions, are improving
over time. The clauses you will see in your courtrooms, I predict, will be better, and more
consumer-friendly than the clauses in the cases that you are reviewing in order to decide the
relevant law.

One example is the proliferation of forums, so that people have choices.  Another is an
improvement in the disclosures.  Another is improvement in the disclosures not just of the
rules, but of the background of the arbitrators.  Another is in the way arbitration is paid for,
which is now more often shared by the defendants. One thing that I think businesses, or at least
smart businesses, are doing are making these clauses better for consumers, so that they are easier
to enforce.  And I think that you will find that there is often a mismatch between the case law
like Engalla, and other terrible cases from past and present cases. There was a case involving a
Hooters employment contract that was just as egregious.

You will find that those cases are cited, but that the clauses you are seeing are different
from the clauses in those cases. The clauses you are seeing are really quite fair—they bend over
backwards to make sure that the arbitration system is as fair to the consumers as is possible.

Sharon Arkin (Discussion Group Moderator): Briefly, a comment on the Engalla case. It
wasn’t simply anecdotal.  If you read the Supreme Court’s decision, there was extensive
evidence about the problems with the system, and the decision was based on the evidentiary
record, not merely finger pointing or storytelling. My question also goes to Eric’s contention
that under basic contract law, you don’t have to actually agree to anything.  And the law school
I went to taught me in basic contract law that there has to be a meeting of the minds, at least on
the material terms of the agreement.  And although adhesive contracts have become very
prevalent, especially in consumer contexts, and that the adhesive terms of the contract will be
enforced in large measure, those are not “the material terms” of the contract.

You can’t enforce a material term of a contract that wasn’t knowingly agreed to on basic
contract principles.  Isn’t the determination of whether you are being required to engage in that
contract, and are forced to waive a substantial constitutional right, shouldn’t that be considered
a material term?  And if it is, then doesn’t the knowing waiver argument apply to that term, just
as it does to every other contract term?

Eric Mogilnicki: Let me respond.  First, I meant to cast no aspersions on the record in a
particular case.  I just note that when I speak on these subjects, I often hear anecdotes, and I
know that my fellow panelists also hear anecdotes in other contexts.  I want to make sure the
same rules applied for how seriously we take a particular example as proving a case.

Second, on the point about meeting of the minds, I would say this.  All of us have credit
cards.  Who here knows the interest rate on their credit card?  Who here knows the interest rate
on their credit card if they are late with a payment?  Who knows what the fee will be if you are
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late?  Who knows how many times you can be late before your card is canceled?  Those are all
material terms of that contract.  You have agreed to those contract terms.  I don’t think you would
hesitate to enforce those terms if they came to you in your courtroom.  And yet, those material
terms in our modern economy are agreed to without knowing, intelligent, voluntary, “meeting-of-
the-minds” type consent.

All I’m saying is don’t pluck out the arbitration clause and decide that it is going to be subject
to a high contract that you would not for a minute apply to any of the other basics of the
agreement in a credit card agreement, in a loan agreement, or in any other kind of consumer
contract. Use the same standard.  If the standard requires a meeting of the minds, I think we are
all going to find that we are no longer required to pay interest on our credit card, since virtually
none of us actually agreed to pay the rate that is set forth in the fine type of the agreement that
governs our account.

Paul Bland: There is a rule of general contract law that applies to all constitutional rights
relating to voluntary and knowing waiver. It’s not just the jury trial right. For example, anybody
can waive their right to free speech. My office fires me tomorrow, and they say we have too many
men here, and we need more women. So I bring a general discrimination case. We settle the case.
They give me $100,000. That’s probably way too much, but anyhow, they give me money, and I
have to sign a release saying I promise never to say something bad about you. I have given up my
free speech right. But it’s knowing. It is voluntary. That’s the kind of thing that we allow every day.

Imagine if one of Eric’s clients
puts in the credit card agreement, you
agree to never criticize any candidate or
legislation supported by the American
Bankers Association.  And it’s one of
the things in the fine print. It’s crazy.
It would never be enforced. If that
went into any courtroom where they
tried to enforce that, and said, oh, you
promised never to speak against our
candidate and you did. Therefore, you
owe us $1 million. Everyone would say

that’s unenforceable, because it’s a waiver of a constitutional right that wasn’t voluntary,
knowing, and intelligent. What they are saying is that out of all the constitutional rights that
have to be waived this way, we are going to pluck this one and say it doesn’t matter, and we can
throw it out on a totally different standard than is applied for any other constitutional right.
That is getting it exactly backwards from what the Supreme Court said.

You look at these things the same way you look at other contracts.  You don’t treat them better
than other contracts.  So, you can’t have a contract term that takes away your right to free speech
because of the generally applicable rule of voluntary, knowing, and intelligent waiver.  Why would
you be able to have a different rule just for this one type of contract?  That’s exactly the opposite of
the way the Supreme Court is trying to say that you have to treat these things like other deals.
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ISSUES STATE COURTS FACE WHEN CONSIDERING FEDERAL
PREEMPTION OF STATE COURT PROCEDURES:
AN ANALYSIS FOR STATE JUDGES

David S. Schwartz

In his introduction, Professor Schwartz asserts that the U.S. Supreme Court’s decision in Southland Corp.
v. Keating is inconsistent with federalism because it restructures dispute resolution processes for state law

claims. He also notes that Southland interferes with state contract law despite the Supreme Court’s previous
acknowledgment of that topic as one that is traditionally governed by the states. Professor Schwartz suggests
that state judges should correct these federalism problems by adhering to the doctrines of constitutional
avoidance and the presumption against preemption of state laws. In sum, state judges should give preference to
state law until Congress explicitly states that state law is preempted by embracing federalist principles.

In Section II, Professor Schwartz examines the decision’s current effects, attempted extensions of
Southland, and how the case could have been decided in accordance with the constitutional avoidance
doctrine and the presumption against preemption. He also identifies the use of the “enforce as written” rule
and the general/specific differentiation as attempts to extend Southland’s reach that could potentially preempt
all general state contract laws when an arbitration clause is at issue. Finally, Professor Schwartz states that,
Southland should have heeded the guidance of the doctrine of constitutional avoidance and not preempted
state law, nor bound the state courts to adhere to the FAA.

In Section III, Schwartz addresses federalism concerns from the unique perspective of state judges. He
suggests that judges concerned with judicial restraint and issuing rulings comporting with legislative intent
should narrowly apply the Supreme Court’s FAA preemption precedents.

In Section IV, Schwartz explains why contract defenses, issues of arbitrability, and regulation of
arbitrators are topics to be governed by state law. Contract defenses to arbitration agreements are examined in
the context of remedy-stripping provisions, unfair arbitration procedures, imposition of burdensome
arbitration fees, venue provisions, and mutuality in contract formation. Several of these issues could be
addressed via unconscionability, a state law contract defense. Regarding arbitrability claims, Schwartz argues
that state judges can permissibly resist the undue expansion of FAA preemption on two grounds. First, states
have the same power and authority as Congress to make certain claims non-arbitrable.  Second, the U.S.
Supreme Court has not decided whether arbitrators can issue injunctive relief that affects either third parties
or the public; therefore, state courts are free to conclude that arbitrators cannot issue such injunctions. 

The issue of whether arbitration clauses can prohibit class actions was debated in Green Tree Fin.
Corp. v. Bazzle, which was decided in June 2003 by the U.S. Supreme Court. Schwartz contends that pre-
dispute waivers of class action should be void as against public policy or unconscionable; therefore, the
claimant should be able to pursue her claim in litigation. Professor Schwartz further explains that states are
not preempted from regulating arbitrators because the FAA does not occupy this field. Such regulation would
also fall within the state’s power to regulate its judicial system.

Schwartz concludes his paper by emphasizing that an often-cited justification for supporting
Southland’s preemption holding, the “national policy favoring arbitration,” was not congressionally created
but is a make-weight argument constructed by the Supreme Court. Another argument, that state courts
should follow the lower federal courts’ examples of ignoring federalism in favor of clearing crowded court
dockets via FAA preemption rulings, he argues, is not required by the Supremacy Clause.
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I. Introduction

Despite reputedly leading a “federalism revival,”1 the U.S. Supreme Court has ignored the
federalism problem inherent in its decisions nullifying state laws by holding them preempted. The
most glaring example is the Court’s continuing adherence to its badly reasoned 1984 decision in
Southland Corp. v. Keating,2 which holds that the FAA3 binds state courts and preempts state law.
Although the Court has itself expressed its fundamental “belief in the importance of state control
of state judicial procedure,”4 the Southland doctrine of FAA preemption restructures state dispute
resolution processes for state law claims. And while the Court has stated that contracts are an area
of traditional state regulation that federal courts should be “reluctant to federalize,”5 the
Southland doctrine threatens to take state courts and legislatures out of the business of making
contract law entirely.

Federalism often comes down to a battle waged in the courts. State judges have a special role
in this battle, because, unlike their federal counterparts, they are sworn to uphold not one, but two
constitutional systems. In this paper I argue that two principled tools of statutory interpretation
designed to safeguard state autonomy in the name of federalism—the doctrine of constitutional
avoidance and the presumption against preemption—have been ignored, and indeed violated, by
the federal courts in FAA preemption cases. I argue further that it is incumbent on state court
judges to use these tools pursuant to their dual constitutional duties, which authorize and require
them to (1) interpret federal statutes independently in the absence of a controlling Supreme Court
precedent and (2) give due regard to the interests of their states in the enforcement of state laws in
the absence of a clear congressional mandate to preempt those state laws. This requires state courts
to construe both the FAA itself and the U.S. Supreme Court’s FAA preemption precedents as
narrowly as good faith permits.

II. Southland as a Disaster for Federalism

The values of federalism, articulated in Gregory v. Ashcroft,6 provide a basis for evaluating
Southland’s federalism error:

This federalist structure of joint sovereigns preserves to the people numerous
advantages. It assures a decentralized government that will be more sensitive to the
diverse needs of a heterogenous society; it increases opportunity for citizen
involvement in democratic processes; it allows for more innovation and
experimentation in government; and it makes government more responsive by
putting the States in competition for a mobile citizenry.7

Each of these values of federalism assumes a substantial degree of state lawmaking autonomy; none
would have much meaning if the states were merely “regional offices [ ] or administrative agencies
of the federal government.”8

Preemption doctrine represents the most significant and frequently applied limitation on
substantive state autonomy in our constitutional scheme.9 While federal commerce power still
potentially reaches most subjects of legislation even after United States v. Lopez10 and United States



v. Morrison,11 preemption doctrine holds that Congress may nullify state law on any subject
within federal legislative jurisdiction. Therefore, 

the true test of federalist principle may lie, not in the occasional effort to
trim Congress’s commerce power at its edges . . . or to protect a state
treasury from a private damage action . . . but rather in those many
statutory cases where courts interpret the mass of technical detail that is the
ordinary diet of the law 

—namely, preemption cases.12 FAA preemption under Southland tramples on these
federalism values by nullifying and federalizing the dispute resolution processes and
contract law of the states.

A. SOUTHLAND’S CURRENT EFFECTS ON STATE LAW

Under Southland, the FAA has been construed to bind state courts and preempt state laws
that single out arbitration agreements for special barriers to enforcement, whereas “generally
applicable contract defenses” and rules that “arose to govern . . . contracts generally” may be
applied to arbitration agreements “without contravening [FAA] § 2.”13 The FAA thus preempts
those state laws—but only those—that regulate arbitration agreements per se,14 or that declare
certain types of substantive claims non-arbitrable.15

Even with these limitations, scores of state laws have been held preempted or become subject
to FAA preemption under Southland.
In 2002 alone, state laws were held
preempted under Southland in at least
16 cases. At least 30 states have one or
more statutes containing antiwaiver
provisions of the kind held preempted
in Southland. Many states have tried
to regulate arbitration agreements by
creating specific exceptions to a
general state rule requiring specific enforcement of arbitration agreements, but Southland
preempts these laws.16

A key, and frequently celebrated, value of federalism, is that it enables states to serve as
“laboratories for experimentation” in social policy.17 But preemption stifles state law
“experimentation” not only by nullifying state laws on the books, but also by discouraging
proposals to change the law. For example, the National Conference of Commissioners on
Uniform State Laws (NCCUSL) was considering addressing issues relating to adhesive
arbitration agreements in its Revised Uniform Arbitration Act (RUAA), but its drafting
committee determined that “the preemptive effect of the Federal Arbitration Act . . .
dramatically limits meaningful choices for drafters addressing adhesion contracts....”18
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B. SOUTHLAND’S NEW DIRECTION: THE END OF STATE CONTRACT LAW?

In recent cases, drafters of arbitration clauses have sought to move beyond these “correct”
applications of FAA preemption doctrine, attempting to convert the FAA into a massive federal
deregulation program that nullifies potentially all state contract laws designed to counteract unfairness,
overreaching, and grossly disparate bargaining power. Two related arguments, either of which would
have this effect, have made doctrinal inroads by persuading at least some lower courts.

1. Bazzle-Dazzle: The “Enforce As Written” Rule

A number of litigants have begun to press the argument that the FAA creates a substantive
federal rule of contract law that arbitration agreements must be enforced as written,
notwithstanding any state law which may vary the effect or meaning of specified terms. The
basis for this argument is not § 2 of the FAA, which provides that arbitration agreements are
enforceable, save upon grounds for the revocation of any contract, i.e., that they are subject to
state contract law. Section 2, which Southland identified as  the FAA’s “substantive” provision,
says nothing about enforcing arbitration agreements “as written.” Rather, the argument seems to
arise from § 4, a procedural provisions directed to federal district courts, which provides that a
district court, in granting a petition to compel arbitration, may issue an order “directing that
such arbitration proceed in the manner provided for in such agreement” or, further on in § 4, an
order “directing the parties to proceed to arbitration in accordance with the terms of the
agreement.”19 But § 4’s focus on federal district court procedures belies the notion that it binds
the states to a federal substantive rule of enforcing arbitration agreements exactly as written in all
cases. While the “according to their terms” language is echoed in Volt Info. Sciences v. Stanford
Univ.,20 and Mastrobuono v. Shearson Lehman Hutton, Inc.,21 neither of those cases can be read to
hold that federal law prevents any reliance on state law to determine the enforceability of
arbitration agreements. On the contrary, both cases applied state law to resolve the issue
presented: Volt holding that the FAA allowed state law arbitration procedures to be chosen by
the parties, and Mastrobuono applying the state contract principle that ambiguities will be
construed against the drafter.22

The “enforce as written” rule has been urged upon the U.S. Supreme in Green Tree Fin. Corp.
v. Bazzle.23 In Bazzle, a case arising under state law in South Carolina, two class actions were
certified in consumer arbitrations against Green Tree—a nationwide consumer loan company
which is a frequent litigant in challenges to arbitration agreements. The arbitrator found for the
claimants in both class actions and awarded a total of approximately $27 million in damages and
attorney fees against Green Tree. The South Carolina Supreme Court rejected Green Tree’s
challenge to the class-wide arbitration procedure, on the ground that class arbitration was
permissible as a matter of state procedural law. In its argument to the U.S. Supreme Court, Green
Tree asserted the existence of a special “enforce as written” rule under the FAA, contending that an
arbitration agreement purportedly written to exclude class actions must, as a matter of judge-made
FAA law, be enforced in exactly those terms: as an agreement that (1) requires arbitration and (2)
bars the arbitrator from considering claims filed on behalf of a class. This in itself would be an
extraordinary exemption from state consumer contract regulation, since “[t]he policy at the very
core of the class action mechanism is to overcome the problem that small recoveries do not provide
the incentive for any individual to bring a solo action prosecuting his or her rights.”24



But the “enforce as written” argument goes beyond the class action issue. It has become
commonplace for corporate contract drafters to attempt to load various self-serving terms into
their arbitration agreements that go beyond the basic forum choice of arbitration over
litigation. Most challenges to arbitration agreements now involve such things as remedy-
stripping provisions, provisions requiring arbitration in distant venues, one-sided arbitration
procedures and prohibitive costs just to name a few examples. Parties defending such
arbitration agreements have taken to arguing that the FAA requires that such agreements be
enforced “according to their terms” or “as written” as a matter of preemptive federal law, and
that any state law doctrine which would deny full enforcement to all the terms grafted onto the
arbitration agreement is preempted.25

With this rule, FAA preemption becomes a gaping maw that threatens to swallow all state
contract law. A rule requiring enforcement of an agreement literally “according to its terms” does
indeed conflict with a rule holding that, for instance, unconscionable terms will not be enforced,
and such a federal enforcement rule would trump the state unconscionability rule. Because only a
federal common law of contract defenses would withstand this preemption doctrine, the “enforce as

written” rule would effectively
immunize arbitration agreements from
any review whatsoever for fairness
under state law.

The “enforce as written” rule
misconstrues the FAA. The FAA
permits drafting parties to control only

one particular aspect of dispute resolution—the choice of arbitration or court. The Act expresses no
“federal policy” against state laws which protect consumers (or employees or other adhering parties)
from having unfavorable dispute rules imposed on them distinct from the simple choice of
arbitration over litigation. There is no “national policy” favoring oppressive venue clauses, waiver of
class action remedies, waiver of damages remedies, one-sided arbitration procedures or other
unconscionable terms, even if such terms can be grafted onto an arbitration agreement. The
Supreme Court has never adopted a blanket federal rule of contract law that arbitration agreements
are to be enforced “according to their terms” irrespective of general state contract law. On the
contrary, the Supreme Court has been careful to point out that “commercial arbitration
agreements, like other contracts, are enforced according to their terms and according to the
intentions of the parties.”26 This means that, like other contracts, arbitration agreements are subject
to a state’s “generally applicable contract defenses” and rules that “arose to govern . . . contracts
generally[.]”27

The law of contract guarantees no one an absolute right to have a private written
agreement enforced exactly “as written.” All contracts are subject to background state contract
law, which will provide, as a matter of public policy, that certain terms cannot be enforced as
written. The sole recognized purpose of the FAA is to place arbitration agreements “upon the
same footing as other contracts,”28 and “make arbitration agreements as enforceable as other
contracts but not more so.”29 This limitation precludes  any notion that the FAA can serve as
special national exemption from state contract law that applies to arbitration agreements but no
other contracts.
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2. Bradley and the “General Contract Law” Conundrum

As the U.S. Supreme Court explained in Perry v. Thomas,30 “state law, whether of legislative or
judicial origin”is saved from preemption if it “arose to govern issues concerning the validity,
revocability, and enforceability of contracts generally[.]”31 Unfortunately, the concept of “generally
applicable contract law” lends itself to misapplication. For example, in Bradley v. Harris Research,32

the Ninth Circuit misapplied the concept to hold that a California statute barring unfair venue
provisions in franchise agreements was preempted by the FAA. The court acknowledged that the
state venue statute did not “single out” arbitration and would have applied irrespective of the
presence of an arbitration agreement. But the court nevertheless concluded that “general” contract
law under Doctor’s Assoc. means a law that applies to every contract, whereas the California statute
“applies only to forum selection clauses and only to franchise agreements; it therefore does not
apply to ‘any contract.’”33 Accordingly the court held the venue statute preempted by the FAA.

A growing number of cases make the same error made by the Bradley court, and thereby
threaten to undermine broad swaths of state contract regulation.34 Like the purported federal
“enforce as written” rule, Bradley’s application of the “general/specific” distinction would have the
effect of turning arbitration agreements into blanket exemptions from consumer protection and
other statutes aimed at preventing contractual overreaching. An arbitration agreement could be
written to mandate a waiver of injunctive relief, compensatory damages, or attorney fees
guaranteed by a state consumer or antidiscrimination statute. Because those statutes are not
“general contract law” they would be preempted, and the arbitration agreement “enforced as
written” under the Bradley analysis.

But the Bradley definition of “general law” is incoherent. The suggestion that there are general
contract defenses that are wholly distinct from statutes creating public policies as to specific
categories of contracts makes no sense. Legislatures deal with specific problems, not abstractions,
and therefore the vast majority of state contract legislation targets specified categories of contracts
rather than “all contracts.” Longstanding “general” contract law holds that “[a] promise or other
term of an agreement is unenforceable on grounds of public policy if legislation provides that it is
unenforceable.”35 Likewise, seemingly “general” judge-made contract defenses take their meaning
from application to specific factual settings. A court is no more likely than is a legislature to find
the need to apply protective doctrines like unconscionability to agreements freely negotiated
between, say, Bank of America and Citibank, yet both the court and the legislature might well seek
to apply unconscionability protection to an individual consumer doing business with either of
those firms.36 Bradley’s erroneous reasoning would apply Southland’s “general/specific” distinction
to preempt virtually all state contract law where an arbitration agreement is involved.

C. THE FAA AND FEDERALISM-BASED STATUTORY INTERPRETATION PRINCIPLES

1. Southland’s Dubious Constitutionality and the Constitutional Avoidance Doctrine

A long-established principle of judicial restraint, the doctrine of constitutional avoidance,
holds that “if a case can be decided on either of two grounds, one involving a constitutional
question, the other a question of statutory construction or general law, the Court will decide only
the latter.”37 As a corollary principle, “where an otherwise acceptable construction of a statute



would raise serious constitutional problems, the Court will construe the statute to avoid such
problems unless such construction is plainly contrary to the intent of Congress.”38 The U.S.
Supreme Court has failed to apply this principle in the Southland line of cases.

The FAA is a statute that, at bottom, governs procedure. The choice of arbitration over
litigation does nothing more—or less—than “trade[] the procedures and opportunity for
review of the courtroom for the simplicity, informality, and expedition” of arbitral
procedures.39 The Supreme Court has repeatedly emphasized the fundamentally “procedural”40

nature of arbitration agreements: arbitration agreements are “in effect, a specialized kind of
forum selection clause,”41 in which a party compelled to arbitrate “does not forgo . . .
substantive rights,” but “only submits to their resolution in an arbitral, rather than a judicial,
forum.”42 Thus, by holding that the FAA binds state courts, the Southland doctrine permits a
federal restructuring of state dispute resolution procedures by supplanting such processes as a
jury trial, discovery, and plenary appellate review. That the mechanism for this restructuring
under the FAA relies on the mediating device of a private contract term does not in any way
lessen the federal intrusion on state dispute resolution processes. The effect of Southland in
cases involving no federal question, therefore, is to restructure state dispute resolution processes
for state law claims.43 Large numbers of cases in which a state would ordinarily open its courts
to litigants are compelled into arbitration under Southland, irrespective of the presence of a
substantive federal interest—that is, a federal interest other than an interest in the dispute
resolution process itself.

The traditional means for Congress to guarantee certain procedures for federal claims is
not to dictate procedure to state courts, but to create federal question jurisdiction to open the
doors of the federal courthouse to the claim.44 The authority of Congress to restructure state
dispute resolution procedures has been found to exist only in a handful of exceptional cases
where a state procedure directly impairs a substantive federal claim or defense.45 Does the
commerce power authorize Congress to restructure state dispute resolution processes for state
law claims, even under the guise of “substantive” regulation of interstate contracts? 

The constitutionality of such an asserted power is doubtful at best.46 In Johnson v. Fankell,
the Supreme Court “made it quite clear that it is a matter for each State to decide how to
structure its judicial system.”47 The Johnson Court was unanimous in observing that “respect
[for federalism] is at its apex when we confront a claim that federal law requires a State to
undertake something as fundamental as restructuring the operation of its courts.”48

When Congress displaces state dispute resolution procedures, in whole or in part, by
creating exclusive jurisdiction in federal district courts or federal administrative tribunals,49 it
does so by asserting plenary substantive authority over a particular subject matter, and at least
implicitly identifying a strong federal interest in that subject matter.50 Thus, for example,
collective bargaining agreements, although private contracts in form, have long been regarded
as contracts carrying national public policy implications, due to the history of labor strife.51

What exactly is the federal interest in restructuring state dispute resolution procedures for
state law claims? The FAA, in contrast to federal labor law, evinces a Congressional intent to
bring private contractual arbitration agreements into general contract law, not to lift them out
of it into a category of special federal concern. Not only has Congress failed, in the FAA or
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otherwise, to identify alternative dispute resolution as a matter of pressing national concern that
must be imposed on all levels of government, but one searches the FAA in vain for any substantive
federal policy that might be at stake in such matters as whether a state will keep its courthouse
doors open to state law wage and hour claims. Although the FAA identifies a federal nexus—
contracts involving interstate commerce or admiralty—the Supreme Court has never found in the
FAA an intent to assert plenary substantive authority over all such contracts, even those interstate
commerce contracts containing arbitration agreements. The absence of substantive federal policy

underlying the FAA explains why the
FAA does not even create federal question
jurisdiction. It has become commonplace
to answer the “federal interest” question
by waving the flag of the so-called
“national policy favoring arbitration,”52

but that is nothing more than a circular
argument that fails to explain why
Congress would, or constitutionally
could, impose such a policy on the states.

Southland thus violates the principle of constitutional avoidance by adopting a construction
of the FAA that raises serious constitutional doubts when an alternative construction—holding
that the FAA does not bind state courts or preempt state law—is highly plausible, and is consistent
with the Congress’s intent.

2. The Clear Statement Rule and the Presumption Against Preemption

In a closely related doctrinal development, in Gregory v. Ashcroft, the Supreme Court
established a rule of statutory interpretation designed to protect state autonomy against federal
encroachment: “If Congress intends to alter the usual constitutional balance between the States and
the Federal Government, it must make its intention unmistakably clear in the language of the
statute.”53 A subset of this federalism-based “clear statement” rule is the long-established
presumption against preemption: “‘where . . . the field which Congress is said to have preempted
includes areas that have been traditionally occupied by the States,’ congressional intent to supersede
state laws must be ‘clear and manifest.’”54

One of the major failings of the Southland preemption doctrine is its total disregard for these
principles. The FAA includes no “clear statement” of Congressional intent to preempt state law, or
to intrude heavily on the states’ traditional control over general contract law. It is widely recognized
that the “national policy favoring arbitration” was not the creation of the FAA as written by
Congress, but was instead a judicial creation—federal common law—that took the FAA as a point
of departure.55 As has been clearly demonstrated in two scholarly dissenting opinions from the
Supreme Court, the Southland opinion flouted the FAA’s historical record, which showed that
Congress intended the FAA to be a procedural statute that neither applied in state court nor
preempted state law.56 Even the Southland majority opinion conceded the absence of anything that
would meet the “clear statement” test, by going outside the FAA’s text to rely on a legislative history
that was “not without ambiguities.”57
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III. The Role of State Judges in FAA Preemption Cases

State judges have a unique role in our constitutional system. They alone are assigned the
delicate task of applying the law of multiple sovereigns (the law of their own states, of their
sister states, and of the federal government) while bound by oath to uphold not one, but two
constitutions—federal and state. At the same time, the U.S. constitutional system of checks and
balances—both in its “horizontal” separation of powers, and its “vertical” structure of federal
and state sovereignty—is designed so that a proper systemwide balance will emerge if each
constitutional participant acts attentively toward its own institutional interests.58 In this
system, it is incumbent on state judges to remain particularly attentive to the balance between
state autonomy and federal supremacy.

Under the Supremacy Clause, state judges are obligated to apply federal law.59 But this
obligation carries a concomitant power to interpret federal law independently. “[S]tate courts .
. . possess the authority, absent a provision for exclusive federal jurisdiction, to render binding
judicial decisions that rest on their own interpretations of federal law.”60 While bound to follow
an authoritative construction of a federal statute by the U.S. Supreme Court, state courts are
not bound by lower federal court decisions.61

Preemption cases bring the sometimes competing duties of state judges to the forefront.
Viewing preemption cases merely as issues of statutory interpretation overlooks the crucial
constitutional dimension to preemption. A state (or federal) judge who rules that a state law is
preempted by a federal statute strikes down that state law on constitutional grounds, to the
same degree as if holding a state law unconstitutional as a violation of free speech under the
first amendment. Preempting a state law is not merely “applying” an act of Congress, but
involves two analytical steps: concluding (1) that the federal statute is intended to displace the
state law or conflicts with it and (2) that the Supremacy Clause requires that the state law must
give way to the federal statute. Southland was correct on this one point: a preempted state law
“violates the Supremacy Clause” and is in that sense unconstitutional.

Preemption cases are highly significant for judges concerned about the issues of “judicial
activism” and “judicial restraint.” Where the state law is statutory, to preempt it is to override
the will of the democratically elected state legislature. If Congress has expressed a clear
statement to the effect that contrary state law is preempted, the preemption decision represents
the decision of the national legislature to exercise its supremacy over the state legislature. But
what if Congress has not made such a clear statement? Where preemption results from a
freewheeling judicial gloss on a silent statute, the override of state law is no less an instance of
“judicial activism” than the creation of a new constitutional right under the due process clause.
But more than that, it is judicial activism in disregard for federalism values.

Preemption under the FAA, because of its intrusion into state court procedures, should be
viewed with particular caution by state judges.

When pre-emption [sic] of state law is at issue, we must respect the principles
[that] are fundamental to a system of federalism in which the state courts share
responsibility for the application and enforcement of federal law. This respect is at
its apex when we confront a claim that federal law requires a state to undertake
something as fundamental as restructuring the operation of its courts.62
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The statutory language of the FAA says nothing about preemption, and even the Southland
majority admitted that the legislative history was at best ambiguous on the intent to preempt. To
be sure, the U.S. Supreme Court has decided that the FAA preempts certain state laws, and those
rulings bind state judges under the Supremacy Clause. But in many specific cases, the answer to the
preemption question is unclear; litigants may be pressing to expand FAA preemption into new
applications. State judges who believe in “judicial restraint” and deference to the will of their state
legislatures should be extremely hesitant to expand FAA preemption, and hesitant even to apply
FAA preemption in close cases. Supreme Court decisions asserting FAA preemption can be applied
faithfully by state judges, yet narrowly. The state judge’s role under the state constitution is
consistent with a rigorous application of the presumption against preemption and the doctrine of
constitutional avoidance.

IV. A Federalism-Based, “Strict Constructionist” Approach to FAA Preemption

Questions of preemption under the FAA are all fundamentally about whether state law can
control the enforceability of an arbitration agreement. Although these enforceability questions take
a variety of forms, they all fall into one of two broad categories: contract defenses and arbitrability
questions. First, contract defenses involve either “formation questions”—whether a contractual
agreement to arbitrate was made at all—or “validity” questions, which consider whether the
arbitration agreement can be held unenforceable because unfair terms make it either
unconscionable or void as against public policy. Second, “arbitrability” issues concern legal rules
holding that a particular type of claim or remedy is unsuitable for arbitration. Some recurring
issues raise both contract defense and arbitrability questions, but do so in a way that is analytically
separable. For example, an arbitration agreement written by a company to prevent any consumer
from bringing a class action against it may be held invalid on unconscionability grounds. But the
issue of whether an arbitrator can issue classwide relief is an arbitrability question.

In this section, I argue that the federalism principles of constitutional avoidance and the
presumption against preemption should guide courts—particularly state courts—in the resolution
of both contract defense and arbitrability questions.

A. CONTRACT DEFENSES: FORMATION, UNCONSCIONABILITY AND PUBLIC POLICY

Properly understood, contract defense questions can—and should—always be analyzed as
matters of state law, and should never be preempted by the FAA, so long as the state contract law in
question does not expressly single out arbitration agreements. This is made clear by FAA § 2 which
“saves” all “grounds for the revocation of any contract,” as subsequently explained by the Supreme
Court in Perry, Allied Bruce, and Casarotto. Unconscionability doctrine and the doctrine of
voidness as against public policy are two doctrines of general contract law that FAA § 2 permits to
be applied to arbitration agreements. The argument that such doctrines are preempted by an
“enforce as written” rule or the Bradley misconception of “general law” are two examples of
aggressive, strained readings of the FAA that push it toward ever greater preemption—such
interpretations would override even the application of general state contract law to arbitration
agreements, federalizing the field completely. They should be rejected under the federalism
principles described above. 
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The following are specific recurring examples of issues that should routinely be resolved as
validity questions controlled by state law.

1. Remedy-Stripping Provisions

Many arbitration agreements join the arbitration requirement with the limitation that the
arbitrator cannot award certain remedies, such as non-economic damages, attorney fees, and,
particularly, punitive damages. Such “remedy-stripping” clauses should never be “enforced as
written.” The Supreme Court has itself made clear that a decision to enforce an adhesive
predispute arbitration agreement presumes that “[b]y agreeing to arbitrate a statutory claim, a
party does not forego the substantive rights afforded by the statute.”63 For present purposes, the
key point is that the grounds for invalidating such agreements are purely state law principles.
Courts properly consider damages remedies—including punitive damages—to be “important
substantive right[s].”64 Contractual attempts to force an adhering party (usually a consumer or
employee) to waive such rights in advance have routinely been held invalid under the general
state law principle of unconscionability.65 Alternatively, such prospective waivers should be
deemed void as against public policy.66

2. Unfair Arbitration Procedures

The specific arbitration procedure spelled out in the contract may, if it is sufficiently
unfair, provide another basis to question the validity of an arbitration agreement. While
“generalized attacks” on the adequacy of arbitration procedures are not a basis to
invalidate a pre-dispute arbitration clause, claims of procedural inadequacy of arbitration
under the terms of a specific arbitration agreement may be “resolv[ed] in specific cases.”67

Procedural overreaching has been held in some cases to create “a sham system unworthy
even of the name of arbitration.”68 Again, the key point is that such contractual
unfairness is simply an instance of unconscionability, and, therefore, a matter of state law
controlled by the state’s unconscionability doctrine.69

3. Imposition of Burdensome Arbitration Fees

The question of who will bear the forum fees of arbitration pursuant to predispute
adhesion contracts has emerged as an important issue in the last few years. Whereas access fees
to a judicial forum are limited to the initial filing fee and possibly jury fees, these pale in
comparison to the filing and administrative charges for an arbitration, plus the arbitrator’s fees,
which can amount to thousands, or even tens of thousands of dollars.70 Moreover, if the
plaintiff lost, he or she could be assessed that entire amount by the arbitrator. In the absence of
a contractual allocation of costs and fees, traditional arbitration practice supplies a “default
rule” under which each party pays half the arbitrators’ fees unless the arbitrators, in their
discretion, order the losing party to pay all the fees. Thus, where the arbitration agreement does
not mention the allocation of arbitrator fees, it is assumed they will be assessed, at least in part,
against the adhering party—the consumer or employee.71

A number of courts have taken exception to the idea that a plaintiff could be forced, in
essence, to pay thousands of dollars to the adjudicator to resolve important rights against the
drafter of an adhesive employment or consumer contract, and have imposed a blanket rule
against enforcing such agreements.72 The U.S. Supreme Court, in Green Tree Fin. Corp. v.
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Randolph,73 recognized that prohibitive arbitration fees might run afoul of the principle that
arbitration agreements cannot force an employee to “forego the substantive rights afforded by the
statute,” but nevertheless rejected a blanket prohibition against express or implied “fee-sharing”
arbitration agreements. Instead, the Green Tree Court held that the plaintiff had failed to make an
individualized showing that the fees were prohibitive or deterred her from pursuing her statutory
claims under the federal Truth in Lending Act.74

Green Tree is best understood as a limited decision about arbitrability of Truth in Lending Act
claims in particular, or possibly federal statutory claims more broadly. But it is not a decision that
binds state courts on determinations of state unconscionability principles, under which the
arbitration forum-fee issue should normally be decided. To construe Green Tree as binding on state
courts would be to treat it as creating a federal common law of unconscionability—that a finding
of unconscionability will not be made on the basis of a cost claim without specific proof—that
arguably preempts state law on the subject. Such a construction of Green Tree would fly in the face
of the presumption against preemption, and should therefore be rejected.

4. Venue Provisions

Many arbitration agreements now appear bundled with venue clauses, requiring that the
arbitration  take place in a distant state that maximizes convenience of the drafting party while
discouraging the plaintiff from pursuing her claims.75 To the extent that the FAA protects a
contractual forum choice, it is the choice of arbitration over litigation; the FAA expresses no
preference about where the arbitration should take place. The enforceability of a venue provision
in an arbitration agreement is thus a separate question not governed by the FAA. Many states
have statutes prohibiting out-of-state venue provisions in certain kinds of contracts, as well as
statutory or common law policies disfavoring oppressive venue clauses in contracts.76 These state
policies are analytically separate from the question of arbitration per se, and are therefore not
preempted by the FAA.

5. Mutuality and Contract Formation

Numerous courts have applied state contract principles to deny enforcement of arbitration
agreements on a variety of contract formation issues. Where the agreement requires the adhering
party, but not the drafter, to arbitrate claims, courts have analyzed these kinds of agreements as
reflecting an absence of mutuality of obligation, and therefore conclude either that there is no
agreement at all or that the term is one-sided and unconscionable.77 The FAA requires a “written
agreement” to arbitrate as a prerequisite to an order compelling arbitration.78 Courts have divided
on the issue of whether notices or other unexecuted writings purporting to make unilateral
contract modifications—such as employee handbooks or “bill stuffers”—can create a binding
arbitration agreement.79 However a court resolves the issue, it is plainly a question of the state law
of contract formation, and not purported “federal common law” under the FAA.80

B. ARBITRABILITY: IS THE CLAIM OR REMEDY SUITED FOR ARBITRATION?

One would expect arbitrability questions to be matters of state contract law under the
principle that “arbitration is a matter of contract between the parties; it is a way to resolve those
disputes—but only those disputes—that the parties have agreed to submit to arbitration.”81

Arbitrability questions may have been needlessly complicated by overheated dicta in an early



arbitration decision that spoke of the creation of “a federal [judge-made] substantive law of
arbitrability,” under which “any doubts concerning the scope of arbitrable issues should be
resolved in favor of arbitration.”82 The U.S. Supreme Court has properly retreated from the
implication that state law would be entirely displaced in construing arbitration agreements—
an extreme position that flies in the face of the FAA’s § 2 savings clause. In First Options of
Chicago v. Kaplan, the Supreme Court held that courts “generally” should apply the state law of
contract formation to determine what the parties agreed to arbitrate.83 The presumption in
favor of applying state law to arbitrability questions is strengthened by the presumption against
preemption. 

The following two arbitrability issues are prominent in recent cases.

1. Individual Claims and Remedies

In two recent cases, the California Supreme Court decided that statutory “public policy”
claims could not be compelled into arbitration. In Broughton v. Cigna Healthplans,84 the court
held that claims for injunctive relief under the state Consumer Legal Remedies Act designed to
protect the public from deceptive business practices were not subject to arbitration. In Cruz v.
Pacificare Health Sys.,85 the court extended that holding to preserve claims to enjoin unfair
competition and misleading advertizing under the state Business and Professions Code.
According to the Broughton and Cruz courts, such claims were unsuitable for arbitration
because (1) these statutory injunction claims were “for the benefit of the general public rather
than the party bringing the action” and (2) courts have “significant institutional advantages
over arbitration in administering a public injunctive remedy, which as a consequence will likely
lead to the diminution or frustration of the public benefit if the remedy is entrusted to
arbitrators.”86 For these reasons, the court concluded there was an inherent conflict between
arbitration and the statutory remedies, which gave rise to the inference that the state legislature
intended to withhold such public injunction claims from arbitration.

Cruz and Broughton raise the question of how a state legislature can decide to withhold a
public injunction claim from arbitration when Southland and Perry hold that the FAA
“withdrew the power of the states to require a judicial forum for the resolution of claims which
the contracting parties agreed to resolve by arbitration.”87 The California court’s answer to that
question is to assert that state legislatures have the same power that Congress does, to make
certain kinds of claims non-arbitrable, either expressly or by implication by creating a right or
remedy having an “inherent conflict” with arbitration.88

At first blush, the California court’s reasoning raises eyebrows. After all, the Supremacy
Clause makes clear that Congress and state legislatures are not on equal footing when it comes
to creating exceptions to a federal statute. But on closer inspection, Cruz and Broughton are
absolutely right. To begin with, as the court is quite correct in pointing out, the U.S. Supreme
Court “has never directly decided whether a legislature may restrict a private arbitration
agreement when it inherently conflicts with a public statutory purpose that transcends private
interests.”89 All of the FAA preemption cases decided by the U.S. Supreme Court, to date, have
involved private damages claims, not public injunctions, so the Court has never had occasion
to determine whether broad injunctive relief affecting third parties or the public can be issued
by arbitrators. What the Court has said, however, is that compelled arbitration of statutory
claims is appropriate insofar as the claimant “does not forgo . . . substantive rights.”90 Absent an
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express guarantee by the Supreme Court that arbitrators can issue and administer public
injunctions, a state court is free to reach the common-sense, highly practical conclusion that
arbitrators cannot do so. In such a case, compelling public injunction claims into arbitration would
indeed “forgo substantive rights.”

Broughton and Cruz exemplify, moreover, the best approach of a state court to the federalism
issues surrounding FAA preemption. The California court’s correct conclusion that the FAA has
not authoritatively been held to encompass public injunction claims is significant, because under
the Tenth Amendment to the U.S. Constitution, states retain by default all powers not removed
from them—either by constitutional provisions or by statutory preemption under the Supremacy
Clause.91 By refusing to extend the FAA to a new area—public injunction rather than private
damages claims—the California Supreme Court (albeit without explicitly acknowledging this)
properly applied the federalism-based presumption against preemption and the doctrine of
constitutional avoidance. The presumption against preemption should work against any extension

of the FAA into a new area, in the
absence of a clear statement from
Congress of an intent to upset the
normal federal-state balance. Here, a
state’s power to administer its own
dispute resolution system, and allocate
certain substantive state claims to
specific state remedial and procedural
structures, would be undermined by
extension of FAA preemption. Similarly,
this aspect of Southland—dictating
intrastate dispute resolution mechanisms

for state law claims—is the most constitutionally dubious application of FAA preemption, and by
upholding the authority of the state in this case, the California Supreme Court avoided the
constitutional issue—an issue that has never expressly been decided by the U.S. Supreme Court.

2. Class Actions

The question of whether a state law preserving a plaintiff ’s right to pursue classwide relief is
preempted by the FAA is within the scope of the issues presented to the U.S. Supreme Court in
Green Tree Fin. Corp. v. Bazzle, which was decided on June 23, 2003.92 In Bazzle itself, South
Carolina procedural law permitted an arbitrator to certify a class and issue classwide relief; many
other states do not allow class-wide arbitrations.93 Either way, the issue is essentially whether the
drafting party can use an arbitration agreement to prevent class actions being brought against it. The
best answer to this question should be “No.” The right to proceed in the form of a class action, aside
from promoting state judicial policies in favor of the expeditious resolution of large numbers of
disputes, is also a substantial right for the litigant. “The policy at the very core of the class action
mechanism is to overcome the problem that small recoveries do not provide the incentive for any
individual to bring a solo action prosecuting his or her rights.”94 Adhesive, predispute waivers of
class action remedies should be void as against public policy, or unconscionable, just like any
substantive waiver of a damages remedy.95 Thus, if class actions are not “arbitrable” under state law, a
plaintiff should have the right to proceed in court on a class claim.

The presumption against preemption
should work against any extension of the
FAA into a new area, in the absence of a
clear statement from Congress of an
intent to upset the normal federal-state
balance.
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C. Regulation of Arbitrators

California has recently enacted ethics rules governing arbitrators and companies that
provide arbitration services.96 Other states could follow suit. Litigation is already beginning to
percolate over whether such state regulation of arbitrators is preempted by the FAA. Clearly,
the FAA should not be held to preempt the California law or any reasonable state regulation of
arbitrators or arbitration providers.

The FAA does not occupy the field of regulating arbitration. Therefore, state arbitrator
regulation is not preempted unless it “stands as an obstacle”97 to the congressional purpose of
the FAA, of making arbitration agreements “as enforceable as other contracts, but not more
so.”98 Moreover, arbitrators are, in important ways, adjuncts to the state courts, since they
displace the state courts as the venue for resolution of disputes in most of those cases where
arbitration is compelled.99 Therefore, arbitrator regulation comes within the states’ sovereign
interest in controlling its own judicial processes. Finally, since contemporary arbitrators are
almost invariably lawyers, the states’ power to regulate arbitrators is closely related to their
historically sovereign power to regulate the practicing bar.100 For these reasons, and in light of
the presumption against preemption, most state regulation of arbitrators should not be deemed
preempted.101

V. Conclusion

It is an open secret that the “national policy favoring arbitration” was not the creation of
Congress in enacting the FAA in 1925, but is rather an “edifice of [the U.S. Supreme Court’s]
own creation” starting in the 1980s. Various policies might motivate the judicial creation of a
pro-arbitration doctrine, primary among them being (1) the desire to remove cases from
crowded court dockets and (2) a belief that allowing companies to use private contracts to
control disputes with their customers and employees creates a socially beneficial form of
economic deregulation. Whatever might be said for these policies, it is noteworthy that they
are never mentioned as justifications in judicial decisions.102 We all know that docket control
and deregulation are there as motivations, but we also know that the consistent unwillingness
of any court to admit those justifications stems from a sense of judicial propriety. Unlike the
judge’s duty to sustain the Constitution’s federal structure, they are not proper policies for
courts to impose.

Even if federal courts overindulge an impulse to pursue such pro-arbitration policies at
the expense of the proper, judicially cognizable value of promoting federalism, the Supremacy
Clause does not require state courts to follow suit. Once the conflict between state and federal
laws leaves the legislative sphere and enters the courts, the most natural spokespersons for the
autonomy and integrity of state contract law are state judges. If they do not serve as the
guardians of federalism against excessive inroads into state contract law, who will? 
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ORAL REMARKS OF PROFESSOR SCHWARTZ

Well, I would like to begin by thanking the Roscoe Pound Institute.  It’s a real honor for
me to be speaking here, particularly given the eminence of the audience.   I should tell you the
only time I have ever spoken to groups of judges, I was actually down there, and the judges
were up here.  By the time I had gotten about this far into what I had to say, I was interrupted.
In fact, wouldn’t you all be more comfortable if we just switched places?

I want to start with something very old, and that is federalism.  That is the great principle
that seems to get lost in the shuffle in FAA preemption cases.  Let me start by quoting Gregory
v. Ashcroft , because supposedly the U.S. Supreme Court cares about federalism, and they have
been leading us through what many people say is a federalism revival.

And it begins with Gregory v. Ashcroft in 1991, and it is an excellent, fascinating opinion,
where Justice O’Connor writes quite eloquently, I think, in describing the values of federalism,
“This federalist structure of joint sovereigns preserves for the people numerous advantages.  It
assures a decentralized government that will be more sensitive to the diverse needs of a
heterogeneous society; it increases opportunity for citizen involvement in democratic
processes; it allows for more innovation and experimentation in government; and it makes
government more responsive by putting the states in competition for a mobile citizenry.”

So, we really have the idea of what federalism is all about there. The thing that we have to
bear in mind is that preemption is about nullifying state law.  It is a direct attack on state
autonomy.  Although our federal system assumes that that will happen sometimes, preemption
issues are always federalism issues. And therefore, I think, as state judges you have a special
responsibility, a special public trust that is unique in our federal system.  I do say this in my
paper, but it’s worth repeating.  Of course all public officials—state, federal, and local—are
sworn to uphold the Constitution of the United States in discharging their duties. But state
judges alone are sworn to uphold not one, but two constitutions, and that makes you unique.
You have the unique balancing act that you have to do.  That balancing act really comes up in a
prominent way in these preemption cases.

In preempting state law, a state judge may well be treading on state constitutional
prerogatives and state sovereignty, and therefore I think it is incumbent on state judges in
particular to be especially careful.  You should be, I would say, as careful and circumspect in
preempting a state law as you would be in a case asking you to create a new constitutional right
in order to strike down a state statute, because you are really doing the same thing. In holding a
state law preempted, you are saying that because of a conflict between a state and a federal law,
the state law is unconstitutional in effect, under the Supremacy Clause.  So, a freewheeling
interpretation, an overall broad interpretation of a federal statute that holds a state statute
preempted, is a form of judicial activism really, and I think that is worth pointing out.

Now, the other point I want to make about federalism goes back to the great historical
principles, the institutional arrangements of federalism built into our Constitution.  This goes
back to high school civics, and it goes back to constitutional law in law school.  It assumes that
the institutional actors in our federal system will promote the interests of their respective
institutions. The system was designed to work that way.  You get it in The Federalist Papers. For
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example, Alexander Hamilton, in Federalist number 28, says, “Power being almost always the rival
of power, the general government will at all times stand ready to check the use or patience of the
state governments, and these, the state governments, will have the same disposition towards the
general government.” Or as Madison says in Federalist number fifty-one, “The federal and state
governments will control each other at the same time that each will be controlled by itself.”  What
that suggests is that in order to be doing your job to make the constitutional system of federalism
work, I think it is incumbent on you state judges to be thinking about the interests of your states,
of your state law, of your state constitution to be protecting the prerogatives of your legislatures.

So with that as a backdrop, what is going on then with FAA cases?  Well, I should say one other
backdrop, because two principles have emerged in the federalism revival in the Supreme Court.  One
of course is that the case of Gregory v. Ashcroft itself creates a clear statement rule.  The idea is this, that

when a federal statute is argued to change
the traditional balance between the state
and federal governments, the courts will
presume that Congress did not intend to
do that unless it spoke clearly. Congress
has to come out very clearly and say, “Yes,
we do want to preempt state law.  Yes, we
do want to kind of expand into this area
that has traditionally been the realm of the

states.” A subspecies of that doctrine in Gregory v. Ashcroft is the presumption against preemption,
which says that courts interpreting federal statutes are supposed to apply a presumption against
preemption.

As I point out in my paper, and of course you all know this very well, as state judges, it is not
only your duty, but also your power to interpret state statutes independently.  Unless the U.S.
Supreme Court has given you an authoritative interpretation of the state statute, you have the same
latitude to interpret a federal statute as does the federal court.

Okay, so one of the tools of statutory interpretation is this presumption against preemption.
The other is the doctrine of constitutional avoidance. That is the notion that says that courts, in
construing statutes, will avoid constitutional issues.

If I can quote from the recent 2001 Supreme Court case that happens in the height of this
recent federalism revival, in an opinion by Chief Justice Rehnquist  in Solid Waste Agency of
Northern Cook County v. Army Corps of Engineers, “Where an otherwise acceptable construction of
a statute would raise serious constitutional problems, the court will construe the statute to avoid
such constitutional problems unless such a construction is plainly contrary to the intent of
Congress.”  So statutes should be construed to avoid raising potential constitutional problems,
unless Congress has clearly said “No, you have to interpret it that way.”

When you look at the Federal Arbitration Act, you see that the Southland opinion, which
holds that the FAA preempts state law, violates both of those principles.  It has been well
established in scholarly dissenting opinions by Justices Thomas and O’Connor.  I have written
about this myself, and I allude to it in my paper. Congress did not intend to preempt state law
when it passed the FAA in 1925.  There is nothing in that statute that expresses a clear intent on
the part of Congress to upset the traditional state control over contract law, or to preempt state law;

I think it is incumbent on you state judges
to be thinking about the interests of your
states, of your state law, of your state
constitution.
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yet it has been interpreted that way. So, Southland is an oddball.  It doesn’t fit in the current
thinking of the court on federalism. I suggest to you that if it was decided today, it would be
decided differently. Justice Trieweiler pointed out, five present justices on the Supreme Court
have all dissented from Southland at one time or another.

But another point that I don’t think has been made in the cases, and it hasn’t really
been raised by litigants, and certainly doesn’t appear in the legal scholarship on this issue, is
that Southland’s interpretation of the FAA is probably unconstitutional. The reason I say
that it’s probably unconstitutional is because the FAA, as construed by Southland to apply
in state courts, to bind state courts and preempt state law, restructures state dispute
resolution processes.

It tells states you must close your courthouse doors to these kinds of claims, even though
under your state law you would hold them open.  A lot of procedural implications follow from
that argument.  The rights to appeal are lost.  The rights to discovery are lost.  Various kinds of

protective procedures go out the
window when arbitration is enforced
under the Federal Arbitration Act.
So, when enforcing an arbitration
agreement under the FAA, in effect
Congress is telling the states you are
going to restructure your state

dispute resolution processes even for state law claims, even for cases where there is no federal
question.  Does Congress have that power?

Well, when the question is put that way, it is very dubious about whether Congress has that
power. I make the argument in somewhat more detail in my paper, but I think for now it would
suffice to quote a recent Supreme Court decision, Johnson v. Fankell, unanimously decided in
1997: “It is quite clear that it is a matter for each state to decide how to structure its judicial
system.” That was a case where the Court said that even where there is a federal claim in state court,
the federal law has to take the state courts as they find them.  Congress, in creating federal causes of
action, can’t tell states “Do this with your state procedural systems and don’t do that.”

Well, if that limit is imposed on Congress’s power where there is a substantive federal
question, wouldn’t you think that Congress had even less power where there is no federal question
and simply the Federal Arbitration Act?  Because remember, the Federal Arbitration Act has been
held to apply under Southland in cases where you simply have state law claims in state court.

This was the situation in Bazzle. State law claim in state court, no federal question, no
federal jurisdiction, and no right to remove the case to federal court.  Yet somehow Congress is
telling the states, “You can or you can’t have class actions.  You can or you can’t open your
courthouse doors.”  It seems to me that it is very dubious whether Congress has that power.  I
think that if it were looked at clearly, the FAA is probably unconstitutional in that sense.

Well, all right, what does this mean?  What are the implications of this?  Because the
Southland opinion by the Supreme Court is binding on the states. What I would suggest to you
is this: The presumption against preemption and the doctrine of constitutional avoidance,
which both come into play here, can and should be applied by state court judges.

Various kinds of protective procedures go
out the window when arbitration is en-
forced under the Federal Arbitration Act.
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Under the old Southland rules, there are still going to be close cases.  But one thing that is
interesting, and that came up in some of the discussions this morning, is that Southland is actually
being argued now to be applied in new directions.  There are many arguments to extend Southland
far beyond what that original holding held.

And my basic argument is that these federalism-based doctrines—the presumption against
preemption and the doctrine of constitutional avoidance—should be applied.  You can still be
faithful to the existing Supreme Court precedents, and yet use these doctrines to refuse to extend
Southland even further, which courts are being asked more and more to do.

How are they being asked to extend Southland even further?  One example is in the Bazzle
case.  I call it the “enforce-as-written rule.”  When you have an arbitration agreement, as Paul
Bland said this morning, the draft of the contract puts in a lot of extra goodies for the contract
writer into something that is labeled an arbitration agreement.  These goodies might include: a
waiver of damages; remedy stripping provisions; provisions that would deprive a plaintiff of
statutory attorney fees; a class action ban; or, perhaps a forum selection clause that would be
oppressive to the consumer.

Those things aren’t really about arbitration, even though they might appear in the arbitration
clause.  But what you have now is the argument, and this is pressed on the court, and accepted by the
three dissenting justices in the Bazzle opinion, that an arbitration agreement has to be enforced as
written, no matter how it is written, and no matter what extra bells and whistles are put into it. That
argument should be rejected.  It has never been accepted by the Supreme Court, though again, the three
dissenting justices in the Bazzle opinion
hint at maybe accepting it.  But applying
the presumption against preemption and
the adoption of constitutional avoidance
would weigh heavily against accepting it,
because that represents a massive intrusion
into state law.

If a drafter could, simply by using
the expedient of an arbitration agreement, say we don’t have to pay you punitive damages, or we
don’t have to submit to a class action, if that were enforceable, that would turn the Federal
Arbitration Act, and the power to write arbitration clauses, into basically a deregulation program.
It would give the drafter of a contract the power to exempt itself from a whole variety of state
contract law designed to protect parties to adhesive contracts.

So, I’m suggesting that the enforce-as-written rule, when you see it, it should be rejected.
Even giving face value to cases like Southland, and accepting there is a national policy favoring
arbitration, it is not a national policy banning class actions.  It is not a national policy
favoring oppressive venue clauses, requiring arbitration in distant locations.  It is not a
national policy favoring waivers of punitive damages.  It is not a national policy favoring
expensive forum fees.

The FAA, to the extent that there is a national policy in there at all, is only about the pure
choice of arbitration over litigation.  Other aspects of how the dispute will be resolved, such as class
actions, are logically independent.

The FAA, to the extent that there is a
national policy in there at all, is only
about the pure choice of arbitration over
litigation.
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The other argument that would expand the FAA preemption into a brave, new world
of deregulation, of basically eliminating consumer protection law, is the argument that was
made by Eric Mogilnicki, who I should point out is a former debate partner of mine.  We
were on the college debate team together.  I haven’t seen him in 20 years. The idea that
Section 2 of the FAA, which preserves state contract law—the phrase is that arbitration
agreements will be enforced, “save upon such grounds as exists for the revocation of any
contract.” Eric argues that any contract means every contract, and that the savings clause in
Section 2 will only protect some kind of general state law that applies to all contracts, and
not to subsections of contract law.

And that argument has been accepted by some federal courts.  Bradley v. Harris Research,
which I cite in my paper, is a leading case of that.  That position, I say with all due respect, is dead
wrong.  Because when you think about it, there is no such thing as general to contract law.  There
is no contract law principle that applies to each and every contract. Even the doctrine of
unconscionability is not going to apply in the same way in a contract between the Bazzles and
Green Tree, a nationwide lender, as it would in a contract between Green Tree and CitiBank.  The
doctrine of unconscionability is very case-specific.  It doesn’t apply to each and every contract.

So, the notion that only doctrines that apply to every contract are safe from preemption
would basically render that savings clause a nullity. Then when you think about how
legislatures work, legislatures don’t pass sweeping, general principles of unconscionability.
They look at specific categories of contracts. They will regulate consumer loan contracts with
one statute.  They will regulate employment contracts with another statute.  Do you think
that the Section 2 savings clause is supposed to preempt all of those legislative actions which
target specific agreements?

In the paper, I suggest to you that the Cruz and Broughton cases from California are good
examples of what a court can do to be faithful to the U.S. Supreme Court cases, while
construing them narrowly, and at the same time being faithful to their obligations to preserve
state autonomy in the federal system.

I would like to conclude by giving you a reading recommendation, if you haven’t already
read it.  This is Justice Trieweiler’s special concurrence in the infamous case of Doctor’s Associates
v. Casarotto. I would like to just read a couple of excerpts from it, because I think it makes my
point rather nicely:

In Montana, we are reasonably civilized, and have a sophisticated system of
justice which has evolved over time, and which we continue to develop for the
primary purpose of assuring fairness to those people who are subject to its
authority. Our courts have developed rules of evidence for the purpose of
insuring disputes are resolved on the most reliable basis possible. We have
developed standards for appellate review which protect litigants from human
error, or the potential arbitrariness of any one individual. We have contract laws
and tort laws. We have laws to protect our citizens from bad faith, fraud, and
unfair business practices. The procedures we have established and the laws we
have enacted are either inapplicable or unenforceable in the process we refer to
as arbitration…. The insidious erosion of state authority and judicial process
threatens to undermine the rule of law as we know it.
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What I find so compelling about that opinion is that it really highlights what I’m talking
about as the role of the state court judge.  There is this state system of procedures that each of your
states has evolved.  There is a state substantive law of contract that each of your states has evolved.
And if state judges are not going to be the guardians of federalism, the spokespersons for the
integrity of that system, against really excessive and undue expansion of the preemption doctrine,
then I think nobody else will take that role.
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COMMENTS BY  PANELISTS

J. Mark Englehart, Esq.

Deborah Zuckerman, Esq.

Richard T. Boyette, Esq.

Honorable Larry V. Starcher

J. Mark Englehart

What I would just like to touch on briefly with you today are a couple of themes that
Justice Werdegar and Professor Schwartz have touched on, which is there is a role for state
courts, and there is a role for state law in addressing the enforceability of arbitration
agreements under the FAA.

The perspective that I come from is that this has very practical effects for me as a plaintiff
lawyer, and I think for plaintiff lawyers generally.  The Supreme Court has made clear that it
views arbitration provisions as a specialized choice of forum, a specialized forum selection
provision.  And the FAA does not create a body of federal common law of arbitration, and that
state law does apply.

Even though it’s just the choice of forum though, under that perspective, it has very
practical effects.  Even a neutral arbitration provision alters outcomes in individual cases.  It
alters the way that I and my partners and other plaintiff lawyers look at a case. In Alabama in
particular, we are seeing arbitration provisions cropping up in all types of transactions—
consumer credit, mobile home financing, and insurance disputes.  We are even seeing them
now in the context of personal injury disputes, including products liability cases and nursing
home admission agreements.

The presence of even a “neutral” provision in these agreements causes us to take a second
look.  It prevents us or stops us from investigating certain cases that otherwise would have
merit.  It colors the way in which we evaluate the cases.  It colors whether we decide to file suit
on a case. Because other plaintiff lawyers that we deal with have similar viewpoints, decisions
based on the presence of an arbitration provision affect, in very practical ways, whether a
claimant will end up being able to get counsel and vindicate his rights.

Where an arbitration provision does apply, it also affects the settlement value of a case.
And in our experience, that has been recognized on both sides of the docket.  That argument is
regularly made to us by defense lawyers that with an arbitration forum, the case just isn’t worth
as much. As lawyers we seek compensation for clients, obviously that is a paramount concern.

That is all with respect to neutral arbitration provisions.  Obviously, some of what we
have heard about here today, and what you read about in the papers, are provisions that seek to
alter the rules for resolving disputes once they arise.  That can be, as Professor Schwartz had
mentioned, where drafters of arbitration provisions try to take advantage of superior
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bargaining power to limit the relief that can be obtained. Or provisions that are inserted to attempt
to make the process procedurally more oppressive, whether it be requiring the arbitration brief be
brought in an inconvenient venue, whether it be oppressive cost provisions, or any of a series of
ways that just make it more difficult procedurally for the claimant to vindicate his or her rights.
That would address as well provisions prohibiting class actions.

Because these are imposed in the context of gross disparities of bargaining power, these types
of extreme provisions are inflicted on the people least able to defend themselves, the least able to
stand up, and the least able to negotiate to obtain alternate means of getting these types of services.
It is precisely that area of regulating unfair contract terms, and remedying gross disparities in
bargaining power as reflected in contracts, that is a traditional area of regulation for state courts and
for state judges.

One thing that I would urge you to do, and one thing which the Supreme Court precedent
and the FAA expressly allows, is to use that authority that you have to apply your generally
applicable state law to areas in which states have traditionally regulated. Courts have the ability
both to address arbitrability issues, and substantive issues of contract law.  And as I run out of time,
it’s my plea that you, as David Schwartz has mentioned, please take seriously your role of
protecting state interests, of applying traditional state contract law to arbitration agreements,
because they are to be no more enforceable than other contracts, and the FAA expressly allows that.

Deborah Zuckerman

In listening to both key speakers today, and going to some of the breakout sessions, one of the
things that keeps coming back to me, and I think in a way is a common thread in both papers, that
we keep hearing about a federal policy favoring arbitration.  And nobody really seems to know
where that came from.

And I think as people have said, it’s pretty clear from the Federal Arbitration Act that
Congress passed it to move away from what had been judicial hostility to arbitration, and to put
arbitration agreements on equal footing with other contracts.  And the Supreme Court has said
that arbitration agreements are as enforceable as other contracts, but not more so. But it seems to
me what we are hearing here and seeing in many court decisions is that the Court’s pronouncement
has really been expanded.  And rather than no longer having judicial hostility to arbitration, that
courts, and particularly corporations, really favor arbitration, as opposed to the enforcement of
agreements to arbitrate.

And as I went from breakout session to breakout session, I heard a lot of you talking about
responding to the question of whether or not your state favors arbitration, and a lot of people said,
Yes.  And the question was, is it by judicial decision or legislation?  And there was some difference
of opinion of different practices among the states.

But then people seemed to flesh it out and say, well, my state doesn’t really favor pre-dispute
mandatory, binding arbitration between private parties necessarily, but once a case has been filed,
we favor referring cases to arbitration, but the decisions are often appealable.  And I think it is really
important to keep in mind where the supposed preference for arbitration really comes from, and
who really created that.
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The other thing I think is really important from Professor Schwartz’s paper is the whole
notion of the FAA overriding state contract analysis, and even moving into preempting state
substantive law. I think what that is almost doing, rather than singling out arbitration for
adverse treatment, is giving it sort of heightened treatment in the sense of deferring to the party
who has drafted the contract. Because if you treat unconscionability analysis different merely
because it’s in an arbitration context, then you are singling out arbitration for different
treatment, when the FAA is supposed to put arbitration contracts on equal footing with other
contract terms.  But it’s not supposed to be superior.  So, there is really no reason to treat the
analysis differently.

One of the other problems from my perspective in representing consumers with pre-
dispute mandatory arbitration, is that there is no development of consumer law, because
generally speaking, decisions are confidential.  They certainly don’t have any precedential
value.  So nobody can really use the decision in one arbitration to argue the next case. And I
think if the FAA is used to supplant state substantive law as well, then that is really going the
next step in terms of really not having a way in the public justice system to develop the law.
And it’s not just in the consumer area.  It will be in employment and medical malpractice and
many other areas.

And I frankly think that you should really be concerned about that, as judges, but also  as
people who elect state legislators, who are passing consumer protection laws and other laws
that really won’t be developed, and also as consumers and employees who won’t be able to have
your own rights enforced.

Richard T. Boyette

I do have some disclaimers I would like to make.  Unlike most of the other panelists and
presenters that you have heard today, I’m not an academic, nor have I litigated issues of
constitutional implications of the enforcement of arbitration provisions.  I have not litigated
arbitration issues generally in many years. You might ask, then, “What are you doing here?”  I
was invited to give a defense lawyer perspective to the program this afternoon because I am an
officer in the DRI, which I would hope many of you know is the national organization of
defense trial lawyers.

I think I can, from a general standpoint, say that most defense lawyers that I know in
most places and most cases would prefer having their cases disposed of in a jury trial than in
arbitration.  In fact, one of the aims or goals of DRI is to preserve the civil jury system in the
United States.

Having said that, when I go into court representing a party who is seeking to enforce an
arbitration agreement, I am going to advocate enforceability of that agreement.  But my
experience is that most of the time I might advise that client that they are better off, at least in
North Carolina, before one of our local juries than necessarily before an arbitrator. Someone
once said that the definition of arbitrator is a combination of the root words for arbitrary and
traitor. And, in at least one case, I had some experience along those lines when I arbitrated a
construction case in which I was representing a contractor, and the arbitrator decided the case
on some grounds that neither party had thought of nor argued.



78

REPORT OF THE 2003 FORUM FOR STATE APPELLATE COURT JUDGES

My observations that I will share are based primarily on having read the papers and listened to
the presentations.  It would be my observation that FAA preemption is clear.  Regardless of whether
you agree with it or not, it is the law of the land, at least until such time as the Supreme Court
changes its mind.  I believe, and again, I’m no real student or scholar in these cases, but I believe
that the field is open for state courts to apply state law of general applicability to the interpretation
of contracts in cases to examine whether an arbitration provision is enforceable because of issues of
fraud or unconscionability.

And it appears certainly from Justice Werdegar’s address at lunch today that California is
doing just that.  Now, I have no idea of whether some of the measures that she has discussed have
been challenged in the federal courts, or are making their way to the Supreme Court or not.  But it
seems that California at least, and I’m sure some other states, are of the opinion that they have the
authority to look at arbitration agreements in particular cases, or to carve out certain classes of cases
from arbitration under certain circumstances.

It has also been my observation, particularly in the breakout sessions this morning, that most
states, like the federal courts and the federal law, have policies that favor arbitration. It is not always

clear where those policies originated,
whether it was language in appellate
decisions somewhere along the way, or
perhaps statute. In North Carolina, we
have enacted the Uniform Arbitration
Act.  So I suppose that’s a legislative
expression of the preference for
arbitration.  But I’m wondering also, if
perhaps on an unwritten basis, the

expression of preference for arbitration in many cases is not just a legislative expression.  Perhaps to
some extent from a practical standpoint, it’s an expression of the frustration or problems related to
the clogging of our courts and crowded dockets, and the need to move cases more expeditiously.

But from a business standpoint, ask ourselves why do more and more businesses prefer to
choose arbitration for resolution of their disputes rather than our court systems?  That certainly
might go against the view of defense lawyers in many cases, where we think we’ve got a better shot
in front of a jury than in front of an arbitrator. But somewhere along the way at some level,
businesses are making the judgment that for reasons of cost, efficiency, certainty of outcome, or
predictability of outcome, that they would prefer not to be in our court system.  And why is it the
perception exists, whether it’s true or not, that businesses can’t get a fair shake in our courts?  And
maybe those are issues we ought to look at.

It also may be a consideration that the manufacturers of goods and the providers of services,
in pricing those goods and services, are looking at how disputes that arise are going to be resolved.
And do we run the risk—if the logical extension of some of the arguments that states ought to be
able to, from a wholesale standpoint, just do away with arbitration—that the cost of goods and
services are going to go up as a result of that?

I do think that the analysis ought to be a balancing exercise.  There is probably a sliding
scale on a case-by-case basis as to whether an arbitration process is fair, whether the agreement is
not unconscionable, whether there is mutuality of obligation, and whether fair resolution is

Why do more and more businesses prefer
to choose arbitration for resolution of
their disputes rather than our court
systems?
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possible in an arbitration setting.  And if those questions can be answered in the affirmative,
then the parties ought to be free to contract to resolve their disputes by way of arbitration.

Honorable Larry Starcher

We were talking about why we are here.  And I suggested to Richard when we were
getting ready to do this program this afternoon that I assumed he was here to provide some
balance.  But from my calculation, he needed to weigh about 850-900 pounds. Why I’m here
is because I wrote an arbitration decision last year, that thanks to Paul Bland, was denied last
December.  So, I have had an opportunity to think about it a little bit.

I read Professor Schwartz’s excellent paper last week, and I agree entirely with his
perspective.  I think it is the duty of state courts to insure that our system of federalism remains
vigorous.  States must retain the authority to develop their common law, and federal
preemption in a given case must never be assumed. I also think that it has become the duty
lately of state courts to help assure that the remarkable tool of arbitration is not hopelessly
degraded from its current respected state where truly consenting parties, such as labor unions
and management, can agree to resolve disputes quickly.

People who have worked hard to refine and bring respect to the arbitration forum must be
aghast and dismayed to see their idealistic vision of arbitration essentially dragged through the
mud by opportunistic drafters of contracts of adhesion, who are trying to get around the
protection and remedies that the law gives to ordinary citizens. Professor Schwartz speaks in his
paper of corporate contract drafters who load their contracts with self-serving provisions.  I
recently read an article entitled, “How to Draft a Bullet-Proof Arbitration Clause,” which was
drafted by a financial institution lawyer.  And one of the author’s suggestions in that article was that
you put a little box on the contract where the consumer can check and agree, for a $5 discount, to
a very limiting arbitration clause in the contract. Well, this transparent effort to enhance the
supposedly bargain-poor nature of the arbitration clause in a loan contract, quite frankly, made me
a little sick when I read it.  This cheap shot, this legalistic opportunism reflected in this kind of
arbitration provision is decidedly not what is contemplated in the arbitration process.

Last year in the case I mentioned, State ex rel. Dunlap v. Burger, I had the chance to write
a fairly major opinion on arbitration clauses.  Our Dunlap case involved a consumer sales
contract by a chain jewelry store, a nationwide store, and the direct damages in the case were
something like $8.46. Our court in that case held that the arbitration clause was
unconscionable, because the drafter had attached several exculpatory provisions like
prohibition of punitive damages, a bar on class actions, and reserving the right to go to court
for the seller, but not the buyer. It also had claims of excessive arbitration fees.

As we drafted this decision, we contemplated how we  could write this in a manner that
was not likely to be reversed, understanding what could happen upstairs.  We found a short,
but very instructive law review article by Professor Paul Carrington from Duke University that
was published in the Harvard Journal of Legislation. This article kind of offered a conceptual
road map, showing how states can comply with Federal Arbitration Act jurisprudence and still
protect the vindication of public rights. Tracking Carrington’s approach in Dunlap, we focused
not on the arbitration clause per se, but on any exculpatory clauses and adhesion contracts that
would substantially restrict rights and remedies that exist for the benefit of the public.
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We held that contract provisions that allow no class actions or no punitive damages are
presumptively unconscionable, because such provisions attempt to immunize a party from the
effect of laws that exist to protect the public.  And we held that tying such provisions to arbitration
language does not make the provision immune from the unconscionability scrutiny.  Our case, as I
told you, was appealed and certiorari was denied. But it also emphasized that the exculpatory
clauses and adhesion contracts are used not just in consumer protection law, as you know, but they
also attempt to restrict the enforcement of employment rights, the rights of professionals in small
businesses, and in some cases, injunctions that are really public in nature. Therefore, when courts,
yours and mine, speak in this area, I think it is helpful to set forth principles that apply to all
remedy- and rights-limiting provisions in
all contracts of adhesions.  That’s the
route we took in Dunlap, and it has
already been cited in several states, and
not just for consumer cases.

I am guardedly optimistic about
the future in this area of the law, because
there is a strong response in a number of state and federal courts to what I call “predatory
arbitration-related provisions” in contracts of adhesion, and I think that is encouraging. But I do
fear that the Supreme Court seems to be taking a path that can restrict, or even emasculate, state
contract law, and perhaps state processes for dispute resolution. I agree with Professor Schwartz
that it is the state courts, at least at this juncture in our history, that must be the guardians of
federalism.

And we need to be particularly careful in how we draft our opinions as we do this.  And that
can be done, in my view by:  (a) narrowly interpreting federal statutes and (b) giving strength in
our own decisions to our own interests and our own state laws.  Unless there are some clear
congressional preemptions, I would say that you can build on your state law, and build your
strengths if you want your cases to stand.

Response by Professor Schwartz

I’d just like to make three basic comments that I hope will tie together some of the comments
that have been made, both in the panel this afternoon, and a little bit from this morning.

First of all, Richard Boyette made the point that FAA preemption is the law of the land at
this time, and he is right, it is.  The Southland case is the law of the land.  But how that dictates
decisions in the cases that will be coming before you is far from clear. I think that really what it
comes down to is a choice about what is your role in these kinds of cases. A state court judge, or
any lower court judge, could look at an arbitration case and say, “Well, we have these
pronouncements from the Supreme Court that there is this liberal federal policy favoring
arbitration.  Therefore, it is my mission to spread arbitration far and wide, to make it grow, to
give it the benefit of the doubt in every case, to push the envelope, to expand it into new
doctrinal areas.”

The other choice, and the one that I am suggesting that a judge, who is very conscious of the
federalism issues here, should seriously consider taking is more of a “show-me” kind of attitude.
I’m not going to push the envelope.  Okay, the Supreme Court has held that this particular type of

I do fear that the Supreme Court seems to
be taking a path that can restrict, or even
emasculate, state contract law.
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state law, such as in Perry v. Thomas, or Allied Bruce v. Terminex, a state law that specifically
targets arbitration agreements is preempted.

But that doesn’t necessarily mean that any state law principle that a party seeking
arbitration doesn’t like is preempted. So, really it’s a question of what your judicial disposition
is going to be.  Are you going to be really at the tip of the spearhead towards increasing
arbitration and expanding it, or are you going to hold back?

And we all know, we learned this in law school, that there will be some cases where the
controlling precedent is indeed controlling.  It is on point.  But in most cases, it is not quite so
clear.  We are typically talking about analogizing and extending from case to case. And so, it is
not always the proper position to take that the Supreme Court seems to really like arbitration,
so let me just kind of push the envelope, and go in that direction at every opportunity.

And that really leads to the second point, which I think this is a theme that comes out in
Mark Englehart’s remarks, Deborah Zuckerman’s remarks, and Chief Justice Starcher’s. Let’s go
back to the legislative history of the
FAA, which says that the purpose of
this statute is to place arbitration
agreements, and now I’m quoting,
because this language is burned in
my brain, “on the same footing as
other contracts.” To put arbitration
contracts on the same footing as
other contracts, or as the Supreme
Court said in the Prima Paint decision in 1966, “The FAA makes arbitration agreements as
enforceable as other contracts, but not more so.”

Well, as you know from your experience with state contract law, no contract drafter is ever
guaranteed that every word and every clause put into that contract is going to be enforced.
Every contract is enforceable, but subject to certain rules that state contract law will provide.  It
may be the unconscionability doctrine. It may be statutory public policies that tell certain
types of contract drafters that you may not do this, you may not force the parties you do
business with to submit to certain kinds of procedures, or certain kinds of disadvantageous
terms.  You can’t charge usurious interest rates, things like that.  These are all state public
policies that limit contract law. No contract drafter gets to simply wish those away.

Well, if arbitration agreements are as enforceable as other contracts, but not more so, then
simply by, as Justice Starcher puts it, tying provisions to arbitration language, there shouldn’t
be a special exemption, a special kind of immunization from all these state contract laws simply
because some contract terms can be grafted onto an arbitration clause.  The point is the result
of the case should not be arbitration no matter what, but treating arbitration contracts the
same as other ones.  If a contract that says you may not bring a class action against me is
unenforceable as against public policy, or as unconscionable, then that contract should also be
unenforceable or unconscionable if that “you may not bring a class action against me” language
is put into an arbitration agreement.  Arbitration agreements should be treated the same as
other contracts, and not as somehow more enforceable.

As the Supreme Court said in the Prima
Paint decision in 1966, “The FAA makes
arbitration agreements as enforceable as
other contracts, but not more so.”
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The third point now reaches back to Professor Sternlight’s comments from this morning, and
this argument about jury trial waivers.  The question that I think where her remarks and mine
overlap, is the question of are state standards for civil jury trial waivers going to be preempted if you
apply them to FAA cases?

And let me suggest to you that here is a place where the doctrine of constitutional avoidance
comes in.  Imagine, if you would for a moment, a federal statute.  Congress passes a law that says
no state may have a standard of civil jury trial waivers that is higher than the standard for enforcing
adhesion contracts. Well, does Congress have the power to dictate to the states the standard for
enforcing civil jury trial waivers in state court for state law claims? Again, I think it is highly
questionable whether Congress could do that constitutionally.

Should the FAA be interpreted as achieving the same effect?  I think if it were interpreted in
that manner, it would raise serious constitutional problems.  Applying the doctrine of constitutional
avoidance then would strongly suggest that a state’s civil jury trial waiver standard could be applied
to an arbitration agreement without preemption, because a strong argument can be made that
Congress doesn’t have the power to alter state jury trial waivers in that respect.

So, just to wrap up then, I think that in regards to the FAA and state jury trial waivers, the
U.S. Supreme Court has not addressed this issue.  So it is not incumbent on state judges to say,
well, we think this would be preemptive if it got to the Supreme Court.  It is not incumbent on
state judges to anticipate a pro-arbitration direction that the court might go in, but rather to
faithfully apply these federalism-based statutory interpretation principles if a case like that were to
come before the court.

Questions and Comments

Participant: Having just survived a petition for a writ before the Supreme Court where I said
that a particular statute was not preempted, I am very much aware of what it is for the federal
government to hold a stick in the federal government’s view of preemption. Can you come up with
some practical suggestions as to how lawyers can suggest to judges that opinions be written, and that
judges write the opinions so that at least the stick gets poked in somewhat more gently, so you don’t
stir up the beehive that I happened to see around the opinion that I wrote?

Justice Starcher: I think one of the things that you try to do, is you try to avoid the
preemption issue as being the main issue in the case.  Now, you may not always be able to do that,
but if you can, and you can pin your decision on state contract law or some other area, then I think
that’s a route to go to avoid that preemption knife in your back.  Because I think if you bring it up
as a major concern, then it will be the major concern.

Professor Schwartz: I just want to add one thing.  I guess this is the academic in me speaking
now.  I didn’t used to talk or think this way when I was a practicing lawyer, but part of me wants to
see this issue come up in front of the U.S. Supreme Court in a clear way.  Paul is shaking his head.
Maybe I’ll just stop right there.

Paul Bland (morning panelist): The thing that we tell litigators in this area, and that we see
that has been most successful in avoiding federal preemption, is where the evidentiary record about
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the magnitude of the costs shows that the clause amounts to an exculpatory clause.  Most states
have a generally applicable rule of contract law that says, in a contract of adhesion, that you
can’t have an exculpatory clause. The bank can’t write a contract that says—and this has
nothing to do with arbitration—if we cheat you, if we breach your contract, there is nothing
you can do about it.  That would be an exculpatory clause.  The adhesion would be
unconscionable under general rules.

So, the Dunlap case that Justice Starcher wrote went through a bunch of evidence
showing that in that case, even if arbitration clauses are generally enforceable, even if the
federal government loves arbitration clauses according to the Supreme Court, the clause was
written in such a way that the proof in that case showed that it amounted to an exculpatory
clause, an adhesion contract. It just said, “No, you are never going to be able to get any
remedy, no matter whether your claim is real or not.”  And that argument has stood up again
and again in certiorari petitions that we have seen, and a number of federal courts have
endorsed that argument as well.  And that, I think, is the way to set one of these cases up.  It
gets around preemption.

The problem is if lawyers don’t create enough of a factual record.  And I see a lot of that in
working on appellate stuff.  But that is the argument that is by far, the most successful.  And I
don’t think there is a federal preemption argument for that. The Supreme Court has routinely
said the reason that arbitration is cool under the FAA is that it is just another forum.  It’s just as
good.  We are not saying that you cannot go to get any remedy.  We’re saying arbitration is as
good as anything else.  And where in fact it’s drafted so it’s an exculpatory clause, that promise
is broken, and I don’t think the FAA has anything to say about it.

Deborah Zuckerman: Just to follow up on that, the Supreme Court, as Paul just said, has
said that arbitration is just another forum. So, plaintiffs have to be able to vindicate their
statutory rights. And if they can’t vindicate their statutory rights in court or in arbitration,
because they can’t afford the cost, we need to build a record in a particular case showing that
there is something in the arbitration clause or the arbitral forum’s procedures that prevents a
consumer, an employee, a patient, or whomever from really vindicating their rights.  Then I
think a good argument can be made that arbitration in that instance, is not just another forum,
and the FAA won’t preempt that.

Mark Englehart: One point to add to what Deborah has just said, in the Randolph case
coming out of the Supreme Court, there certainly was language that opened the door to
creating the type of factual record that she is talking about, and Paul is talking about. And if
you want to see an example of a great factual record, look at Paul’s AT&T v. Ting case.  But the
law is not quite as uniform in all jurisdictions about the rights of discovery, or the right to
develop that kind of factual record in the context of an arbitration challenge.  There are a
number of states that have allowed that. It’s my plea as a plaintiff lawyer that a lot of you as
appellate judges allow that to happen in your jurisdictions, so that a plaintiff has the
opportunity to create that kind of factual record, and to engage in discovery if need be, in order
to be able to put those types of challenges together.
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The Judges’ Comments

In the discussion groups, judges were invited to consider a number of issues raised by the
group moderators related to the papers and oral remarks. The judges devoted more time to

some issues than to others, and they raised other interesting points as well.

Remarks made by judges during the discussions are excerpted below, arranged by topic and
summarized in the italicized sections at the beginning of each new topic. These remarks are
edited for clarity only, and the editors did not alter the substance or intent of any comments.
The comments of different participants are separated into offset paragraphs. Although some
comments may appear to be responses to those immediately above them, they usually are not.
(In some cases, a response by one judge to another is distinguished by two slashes (//)
separating the comments in the same paragraph, and the response is italicized.)

The excerpts are individual remarks, not statements of consensus (for general points of agreement
that arose out of the discussion groups, please see the following section). No attempt has been
made to replicate precisely the proportion of participants holding particular points of view, but we
have tried to ensure that the various viewpoints expressed in the discussion groups are represented
in the following discussion excerpts.

ARBITRATION AND ITS RISE IN THE STATES.

Judges talked about the role and history of arbitration in their states.

We don’t have mandatory arbitration in our southern state at all.

Yes, it’s happening in our southern state.  It started with the nursing homes, a lot of nursing
home litigation.  So, now, when you go into a nursing home, you’ve got an arbitration
provision, That is impacting a lot of what used to be very big litigation, and I think class
actions is the issue.  

Our northeastern state does not have binding arbitration.

Our Mid-western state has been big in unions, and if you try to take their rights to arbitration
away in a union contract, every union in the state will go nuts. Every union in the state
wants to go to arbitration, because it’s an easier way to do it.  So our arbitration has grown
up around union labor arbitration groups.

We used to have all these insurance contracts, an underinsured motorist, an uninsured motorist
with mandatory arbitration.  The results were so bad for the insurance company from the
arbitration, we no longer have mandatory arbitration deals in uninsured and
underinsured motorists. 
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There is no mandatory arbitration resolution of cases.  We usually see arbitration in the sense that
two parties have a contract requiring arbitration, and one of them refuses to arbitrate.  And
then they come into court to force arbitration, in which case then the court will, in
appropriate circumstances, order the contract to be arbitrated.  And judgment can then be
rendered in accordance with whatever the arbitrator finds after that has been done.

No one ever questioned the right of parties freely to contract for arbitration, and waive their rights
to a jury, until we got into these one sided adhesive contracts being imposed on millions of
consumers by a small band of predators who are running the banks, the credit industry, and
the automobile industry.  Oh, and I should add one other predator, the health industry.

The interesting thing is in our state’s mandatory arbitration program, you can reject the arbitration
and get your jury.  The interesting issue we have not yet addressed is whether or not binding
arbitration clauses in private contracts should be upheld, even though we as a state, have
provided for rejection in the statutory mandatory arbitration.

Some judges felt there was presumption at the Forum that arbitration was not fair, and they
debated whether that was the case.

Arbitration can be fair.  It doesn’t have to be unfair.  

You see, I think the entire hypothesis here throughout this morning and the afternoon is that
arbitration is unfair.  Now, I’m not sure that that hypothesis has been demonstrated.

I don’t think anybody is trying to discredit arbitration as an approach.  I think what some of us are
trying to do is to make sure that it is a voluntary procedure.  That is the beauty of it, if it is
voluntary.

Isn’t it a little bit of a misnomer to suggest that they have no recourse?  They do have recourse.  It
may not be one that is satisfactory to everyone, but they have recourse to arbitration, and we
are all assuming that arbitration is unfair. If we start with that premise that the arbitration is
unfair, then I can understand all of the concerns. But if we were to suggest a different premise,

that the arbitration is fair, then I don’t
think we would all have these concerns,
would we?

When I recall first learning about
arbitration when I was a law student, I

remember it being described as simply a substitute of forums.  There was nothing bad about
it.  It was simply the parties voluntarily agreed that this would be a more efficient, quicker,
and maybe more cost effective method to resolve their disputes. So I think maybe the issue is
not whether arbitration is good or bad, or do we have to live with the inequities in order to
deal with scarce judicial resources, but whether it’s the role of the courts to ensure that it is just
a substitute of a forum as opposed to a sacrifice of substantive rights.  And I think that’s what
a lot of these cases seem to look at, without really kind of confronting that fundamental issue.

Arbitration can be fair. It doesn’t have to
be unfair.



87

THE PRIVATIZATION OF JUSTICE? MANDATORY ARBITRATION AND THE STATE COURTS

Judges were asked if they had seen an increase in arbitration in their states.

No.

Yes.

No.

Slight.

We’ve been seeing an increase in petitions for review of arbitration cases, gradual but I would
say steady.

Over time, in terms of frequency of these kinds of challenges, at least in our southern state, we
have gone from extremely rare to infrequent.  There has been a gradual increase in the
number, but it’s by no means an explosion.  And the area that is most frequently litigated
now that gets to appeal are really questions about whether there was an agreement to
arbitrate in the first place.  We’re at the threshold.

Absolutely.

We are seeing more arbitration.

There hasn’t been a great increase in our Mid-western state.

In my southern state, I’ve seen one in 11 years. They just don’t come up.

We have a steady stream of arbitration cases and the legislature recently adopted the Uniform
Arbitration Act. There’s a great deal of arbitration going on in our state, and some justices
and retired judges are doing arbitration work, so there’s a lot of it.

We’re having two or three a month.

I’m on an intermediate appellate court, but for the first four or five years, I probably saw two or
three arbitration cases. I am now seeing one at least every other month.

In our western state, at the supreme court level, we don’t see that many disputes.

In 20 years on the trial court, and 10 years now on the court of appeals, we have only had one
case that involved arbitration.  I never saw it or I never heard of any others. 

We see very little arbitration litigation.

I mentioned earlier we had these check-cashing cases, which  are small claims.  They tried to tie
in doing away with the class actions.  And that’s really how it got before us.  On the three
years that I have been on the appellate bench, that’s the only time we have dealt with any
arbitration clauses.
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I feel that there’s more people objecting to arbitration per se.

We see them in financing agreements. Green Tree is very active in our state, unfortunately we have
a lot of mobile homes, and they seem to finance about 90 percent of those.

Judges discussed how arbitration has become more prevalent in medical malpractice disputes.

When you sign into the hospital for the surgery, they have an arbitration agreement, it has become
much more pervasive in the last 20 years, and presumably it will in the future some more.

A scary consent is starting to develop now in the physician cases, where some people now are being
confronted with an arbitration clause.

You are under the knife, and you’re going to argue with the doctor?

The best thing you can do in that circumstance is pass out.  You pretend you’re just not conscious
to sign this.

That’s where the unconscionable part comes, when you are forced to sign to get medical care at that
hospital. It may be the one that they brought you to, and the family is signing the forms.  And
then malpractice occurs, and they say well, you need to arbitrate.  And they say, well, wait a
second, it was an unconscionable circumstance, because the person that signed didn’t
knowingly waive that right.

You’re in desperate need of medical
services, you are bleeding, and he says, by
the way, you may bleed to death, but
before you do, how about signing this
before you pass out from loss of blood?
What choice have got?  That’s coercion.

But is there something about the
relationship between doctor and patient

that should cause us some concern when the medical officer or clinic in effect says you’ve got
to sign this agreement before you get medical care?

We had the issue of waiving your rights in going to the hospital. That was big in the seventies and
eighties. Women who were having a baby would have to sign this agreement that said you
waive your right to sue for medical malpractice. We haven’t had anything like that. We had
legislation introduced to prevent hospitals. And the legislation simply went like this:  (a) you
don’t have to sign them, you can refuse to sign the arbitration agreement; (b) if you did sign it,
you had three days to revoke, sort of like mortgages.  And then there were standards that they
had to explain to you, that you understood.

We were kind of alluding to this today, and I’m not sure how relevant the subject matter of the
contract is to the discussion.  But let’s assume it has got some relevance to us as persons, since

You’re in desperate need of medical
services, you may bleed to death, but
before you do, how about signing this
before you pass out from loss of blood?
What choice have got?  That’s coercion.
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we are persons and judges at the same time. And the notion of a health care provider
interposing this condition in order to get treatment.  Now, somebody might say well, if
that person is your family practitioner, you can always go find someone else.  But if the
anesthesiologist comes in to give you informed consent, and says by the way, you are
going to waive any litigious claim you might have against me, and agree to arbitration if
you want that new heart. So, I think some of this is fact intensive.  That’s why I think our
plaintiff and defense bar are playing a very interesting game of minuet to figure out where
they are going to take the next swing.

Going back to your doctors in your state, have any statistical studies been done on how the
results of the arbitratable decisions compare with jury results?  For example, in our
northeastern state, where we don’t have such a thing, but fully 60-70 percent of all
medical malpractice cases go down the tubes.  They don’t make it beyond what we call a
panel stage, which has to find it’s a legitimate issue.  But then if they get to trial, it’s a
defendant’s verdict.  So, is arbitration much better?  So, that sort of undercuts a little bit
of the argumentation that is being made today, wholesale unfairness is occurring.

We have required arbitration in medical malpractice cases for years.  And we still do as a
preliminary step to going to court.

Several judges talked about the impact that arbitration and mediation may be having on
trials in their state, including whether or not it has led to a decline in jury trials, as
Professor Sternlight suggested.

Our case numbers are up, our trial numbers are down, and I attribute that primarily to
mediation.  I think 60 to 70 percent of all cases, and we have mandatory mediation, 60 to
70 percent of all cases are settled at mediation and I know speaking from my calendar,
from the time that you notice a case for trial, you get to trial within 90 days, and I have
not had to roll over a case in over four years. 

It’s just too bad that state courts don’t get enough funding to handle the cases expediently, so
that people are not looking for other methods of resolving their disputes.

My question would be with the success of court-annexed arbitration and mediation, do we still
have a back load in civil cases?  Our jury trial numbers are down, and at the trial court
level I’m wondering how many civil jury trials around the nation are actually being tried,
and there are resultant problems with that reduction.  I would express concern about
that.

The backlog in our state is due primarily to criminal cases. The civil cases move pretty good.

Arbitration was the best thing since sliced bread. You got it done, and you got it done quickly.
But we’re finding, however, is that as it’s evolving, and for example our main jurisdiction
where you used to wait three years to have a case decided, you’ll get the case decided
within 12 months now.  We’re finding that sometimes arbitration is taking longer then if
you go to the court system for a jury trial. 
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I have to say just as an aside I’m not comfortable with this whole concept that we’re seeing the
demise of the jury trial system. We just have a lot more cases and the percentage is dropping,
but we’re trying jury trials every day. The system is not under attack because of this arbitration
thing.

Having worn a trial judge’s cap for so long, I would be reluctant to buy into the proposition that
arbitration is a causative factor in the decline of jury trials. I would add to the mix that I think

it has more to do with the emphasis on
trying criminal cases.

We use a phrase, this is the privatization
of justice, and I think that kind of strikes
home to me, because, you know, I get a
paycheck from my state. I’m a public
official, and that is something that I
think is important to recognize as judges.
We are either elected or we are
appointed, but we are clearly accountable

to the people. We are bound by unbelievably strict standards of ethical behavior. We are out
there all the time trying to do the right thing. Our decisions are reported. They are public.
There is the sense of stare decisis and precedent and all those kind of things, and this
[mandatory arbitration] seems to undermine all those things that, at least to me as a judge, are
really important.

Arbitrators:  Who They Are, What Their Powers Are, and Their Relation to the
Court System

Judges discussed the general background of the people who often serve as arbitrators in their
states.

A lot of them [mediators] are former judges or lawyers who have achieved some prominence in the
community. Most of the people who are mediating have received some sort of training at the
National Judicial College.

The overwhelming majority of the mediators are practicing attorneys in our southern state as well.
And we have a certification process that they must go through as well.

In our southern state, I would say 95 percent of our mediators are lawyers.  They go to a 40 hour
school, and they pass the test.

The arbitrators are appointed. They are former judges.  They don’t do apparently what they have
done in California.

I’m not necessarily trying to help these folks out by cutting out their non-lawyer competition, but
has any court said you got to be a lawyer to do this?  It strikes me that there’s an awful lot of
what the practice of law is about that’s involved in that.

We are either elected or we are appointed,
but we are clearly accountable to the
people. We are bound by unbelievably
strict standards of ethical behavior. We are
out there all the time trying to do the right
thing.
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It may not be a lawyer.  A lot of arbitrators are not lawyers.

There are a lot of areas of specific arbitration where the parties certainly don’t want lawyers.
We have huge exchanges where they don’t want lawyers for arbitrators, they want a
trader to determine whether the trade has been made. This idea of an arbitrator being a
lawyer, who is he advising?  He’s not advising anybody, he’s making a decision. In
Illinois prior to 1960 you didn’t have to be a lawyer to be a judge, and I’m sure most
states were like that years ago.  That’s substantially different than practicing law; you’re
not advising anybody.

If an arbitrator gets to decide jurisdictional issues, and certainly gets to decide evidentiary
questions of evidence law and legal principle, why isn’t that a practice of law?

We’ve spent the last 50 years trying to get to a professional judiciary without lay judges, we
have been expanding the scope and liberality of discovery procedures, we have maintained
the jury system, and this seems to be an end run to retrograde back to a situation that we
spent the last 50 years in the practicing bar and the judiciary trying to remedy.  And my
personal opinion is except for those complicated, either the phenomenally expertise based
or the fender bender, I think that the court system is better and the arbitration concept
should stay out of it.

Several judges discussed how their states regulated or certified arbitrators. 

Our western state does actually regulate arbitrators.

In our Mid-western state, because the court has established a mandatory court-annexed
mandatory arbitration program, we actually have requirements they have to go through.
They have to have so many hours of training before they can sit on a panel.

In our southern state, the courts do not supervise the arbitrators, except to the extent that they
hear claims when someone is trying to set aside the award, that the arbitrators were
suffering from partiality, and they also regulate the arbitrators insofar as they require that
they perform only the duties that are prescribed by the statutes.

For our court-annexed arbitration, arbitrators have to be approved, but if the parties agree to
pick the AAA, or you or me or somebody else, we don’t regulate that.

In our western state, you need a printout of every case that you handled, let’s say for AAA or
whoever it is, the result, what the result was, how many times you represented this
plaintiff or defendant, and so it becomes onerous, you have to have printouts and
controlling the fairness of the arbitrator.

When you think about it, how ludicrous is it that California had to pass a statute to make
arbitrators disclose conflicts of interest? 

Could I ask you about just the regulation of arbitrators? I’m not sure why the court system
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ought to have any control over arbitrators. Why should the court of justice regulate
arbitrators?  That’s a contractual thing, as a rule. People ought to be able to buy a
contract and pick whoever they want, and whatever qualifications they want.

Some judges discussed whether arbitrators were part of their court system.

It is not part of the judiciary. It is completely separate from the judiciary; there is no
supervision whatsoever by the judiciary over the processes. In fact, most of the arbitrators
are private attorneys—not retired judges, there are a few—but most of them are private
attorneys.

If we are going to have some sort of regulatory control over arbitrators, I’m not sure the court
system is the right place to place that control, because I can’t imagine myself knowing what
qualifications I ought to set for an engineer-arbitrator, an accounting arbitrator, or an actuary
or anybody else.  And I wouldn’t want that responsibility, I don’t think.

In our southern state, the judicial system in any ADR procedure is completely separate, even in
court-ordered mediation situations. Our system is really a completely two-track system and
they don’t intersect.

That’s the way it is in our Mid-western
state [outside the judicial system].

The same thing in our southwestern
state, it’s outside.

We have all kinds of alternative dispute
resolution mechanisms in our system, except arbitration. We do not have court-annexed
arbitration. We do have court-annexed mediation. We recognize, because we have a rule
which defines all of the alternative dispute mechanism modalities. And what we specialize in
are settlement conferences, mediation, and sometimes evaluative mediation. That means the
court can order the parties do it for a fee. But they are in the court system. They stay in the
court system.  And if they don’t successfully settle the case, the case is then resolved by the
court. So, the arbitration issue is something that comes to the court from outside, where the
parties agree. They contract, and then we get the cases to decide whether or not an arbitration
agreement in the first instance, ought to be enforced.  And then sometimes whether or not to
confirm it.

It certainly sounds sensible what California has done to bring within control by the state this whole
private adjudication rule out there and subject it to a variety of standards to better ensure that
the system works in a manner that’s promised of something that actually does clearly resolve
disputes so that people can believe in the value of the system.

When you think about it, how ludicrous
is it that California had to pass a statute
to make arbitrators disclose conflicts of
interest?
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When asked if arbitrators in their state have any injunctive powers, judges strongly denied
that was the case.

Arbitrators are not judges.  They can only make awards, and they can’t even issue judgments. 

No.

No way.

In our northeastern state, no. You’re just not allowed. They do damages and that type of thing.

It depends on the fact situation.  If you’ve got a landlord-tenant dispute, and they got an
arbitration clause in it, and they are commercials, and one has to get out, then it will be
enforced.  But that’s kind of an injunctive-type thing. But, when you are talking about an
injunction, injunctions usually affect a lot of people, and they all aren’t subject to the
arbitration clause.  So, that doesn’t happen.

I agree in the sense that so much depends upon the particular facts.  You can have an
arbitration agreement which gives that right. If there is to be a dispute over the area where
A may do business under this descriptive covenant, it will be submitted to arbitration.
However, in order for any of these things to have effect in our state, you’ve got to come to
court and move to confirm the arbitrator’s award. And once you get a judgment
confirming the arbitrator’s award, then it becomes an injunction. So, the injunction is the
action of the court confirming the action of the arbitrator.

Attitudes Towards Arbitration

Judges were asked if their state had a policy favoring arbitration.

My question is favored as against what?  It’s not favored as against violating rights or providing
process.  The question is do we all like it when people decide voluntarily to arbitrate and
take things out of the court system? Yes. Do we favor an argument that there should be
mandatory arbitration as against other rights?  If that’s what that means, it’s wrong.

I think there is a place for arbitration.  And I think that the flexibility, if it is not overdone, is
a plus. 

Do we favor mandating arbitration? The answer is no. Do we favor enforcing negotiated
arbitration clauses? My answer is yes.

We favor trials as opposed to arbitration.

In our state, there is absolutely no policy favoring pre-dispute arbitration agreements.  As a
matter of fact, traditionally our state has been very suspect of pre-dispute agreements
requiring arbitration. 



94

REPORT OF THE 2003 FORUM FOR STATE APPELLATE COURT JUDGES

We have favored arbitration for more than eighty years, because I know of cases from the early
twenties dealing with arbitration.

In our southern state, the supreme court is going to great length to enforce arbitration agreements,
I think in favor of businesses, and probably there are very few instances when the arbitration
agreement is not upheld.  That’s my opinion of it. 

Our northeastern state clearly favors arbitration.

Well, in terms of whether or not mandatory arbitration is favored, we view that in a strictly
contractual sense, and we believe in strict interpretation of contractual terms.

We have a judge on our supreme court who is very, very much against all of this kind of arbitrary
mandatory mediation, all of these kind of things.  And his concern is that by doing all of this,
we really deprive ourselves of the opportunity to advance the law.  That what we are likely to
end up doing is just looking at criminal cases and divorces, and the development of the law
will suffer from all of this that is going on.

I suspect in most states, other than perhaps Montana, that general public policy is in support of
arbitration agreements on the theory that it is very costly to business to engage in litigation.
Consequently, if you want to hold
down the cost of services or hold
down the cost of goods, et cetera,
and you understand that people
have to bargain for agreements that
you are going to agree to arbitration
if you have a dispute, and that is
going to keep down litigation, that
is going to keep down costs, et
cetera.  So perhaps that is the basis for the general public policy to enforce arbitration
agreements.

We favor mediation or arbitration.  We have a requirement now that when a plaintiff files a lawsuit
that they notify their client, and the defendant must notify his or her client, that there are
various ADR mechanisms in place.  We have an obligation to conduct a case-management
conference when the case is no more than 150 days old.

State policy in every state favors arbitration, and I think many courts treats arbitration in the very
same manner as mediation.

Our southern state is big on mediation but we don’t have any formal policy on arbitration and we
don’t have any binding policy upon arbitration.

I want to say that a lot of this pressure on the courts, and to the extent there is a policy favoring
arbitration, I’m not aware of a stated one in our southern state, it comes from the business
community.  The business community is very pro-mandatory arbitration.  The Chamber of

We have favored arbitration for more
than eighty years, because I know of
cases from the early twenties dealing
with arbitration.



95

THE PRIVATIZATION OF JUSTICE? MANDATORY ARBITRATION AND THE STATE COURTS

Commerce, state and national, are very pro-mandatory arbitration.  They want to take
the cases out of the hands of the scary runaway juries, and I think that’s the bottom line.

In fact, our public policy argument manual in our southern state starts with the presumption
that the arbitration agreement is valid and enforceable.

In our mid-Atlantic state, they are favored and enforced.  You have to raise significant issues in
trying to overturn an arbitration clause.  Again, to use the criminal standard of knowingly
waived, the parties are presumed to be on equal footing when they entered into that
contract, or made that agreement. It’s very difficult to overturn.

I think that was a good point, that none of us have empty courtrooms and waiting juries,
and as a result of the backlog we get to the public policy that arbitration is a favored
thing, and I don’t think that’s a bad premise. So we have what I think is a good public
policy favoring arbitration and I’m not hearing that these unconscionability
overreaching arguments aren’t working at the state level, but suddenly here we are being
asked to graft criminal context standards into the contract-based analysis, so I’m
wondering what the real agenda is. I don’t see that there’s this demise of the jury trial.
It’s a little hysterical to me.

Judges were asked if they favored arbitration as a reason to clear crowded court dockets.

No.

No.

No.

We don’t have crowded courts.

In our northeastern state, we favor arbitration because it lowers our court congestion.

In our western state, that was one of the motivating reasons for the mandatory, non-binding
arbitration.

I’m told that the average trial court judge of general jurisdiction in the first circuit in our state,
which comprises about 80 percent of the state’s population, has an average civil caseload
of 600.  Now if that’s true, arbitration is here to stay as a safety valve, as a manner of
resolving disputes in a halfway expeditious way when the formal system is simply
overburdened and the legislature is unwilling adequately to fund the judiciary so that it
can operate as it needs to do.  I think that, to a very substantial degree, it is a
preoccupation with resource allocation that forces the courts to endorse ADR even under
circumstances in which it may be unfair to large classes of people.
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Do we somehow bend our principles to get rid of these cases?  I just don’t think so.

I wonder if there’s any kind of a relationship, either stated or perhaps subliminal relationship,
between funding of the courts and the aspect of arbitration.  Many state courts today are
facing a crisis because of funding, I wonder if the availability of easy arbitration and
mandatory arbitration in some aspects of our state jurisprudence is somehow inexplicably
intertwined to that.  I just wonder that.

I think when you’re dealing with the issue of backlog, this congestion in courts, I think it depends
on the jurisdiction you’re from. I would suspect in Alabama, Mississippi, Oklahoma, or
Missouri, you can get a trial within a year on a civil case. You’re not looking at seven-year
backlog really. I think you also find out that they don’t have a proliferation of dispute
resolution, and they haven’t developed this cottage industry in dispute resolution in the
states either.  

You know, I think that’s kind of a cynical way to even put it, a way for courts to just slough off cases
or because the court dockets are crowded.  It’s an access to justice issue, and some of these
cases are too expensive to prosecute.
And rather than deny them any
kind of method at all of dispute
resolution—that’s the whole point
of so much of what’s either court-
annexed or private—is to get
something that is simple and quick
for people with small cases, who
otherwise wouldn’t get to go and
prosecute their case. And the courts
I think are to be commended for being part of that process of looking for alternatives, looking
for ways to bring people some measure of justice, as opposed to just turning their back on the
problem, because the lawyers aren’t going to cut the costs.  But I think it’s very cynical and
probably unfair to the legal system, which takes a bashing anyhow, to say well, it’s just because
the judges are too busy and the courts are too crowded.

It would seem that the court system that we have now is sufficient to handle this. I don’t, at least in
our jurisdiction, see such a crush that the people don’t have, and shouldn’t have a right to
come into a court where they have a free judge and have their day in court.  And if our courts
are so overburdened then we need to expand our courts.  The concept that we’re not going to
add a judge or any judicial resources for 40 or 50 years is nonsense, and that we’re going to
create instead a whole different system to deal with this litigation is, I think, wrongheaded.

I haven’t looked at our cases recently but in kind of to respond to the ADR, I think that in the early
1980s we realized that mediation, non-binding arbitration, other things like that worked very
well as a supplement to the jury trial system and to unclogging the courts.

The reason for mandatory non-binding arbitration for certain disputes for up to X number of
dollars is our crowded court dockets.  That’s what everybody publicly says, including
Pennsylvania, where they started it all. But we had a very serious problem in our Mid-western

I think it’s very cynical and probably
unfair to the legal system, which takes a
bashing anyhow, to say well, it’s just
because the judges are too busy and the
courts are too crowded.
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state with substandard insurance carriers who were crowding our dockets, because they
never settled a case. Never. It was a serious problem in our state, and nobody said
anything about it, but that was one of the primary motivations behind getting the general
assembly to pass the act.

I think that the speaker who said, I think there’s one driving force that runs the arbitration
market today and that is the backlog of civil jury cases in the country. I think that the
judge is sitting there, he’s got a docket that he’ll never finish in his lifetime, and when
arbitration comes along, it goes. I think that that is the primary reason why arbitration
has taken off, because of the backlog.

Judges discussed whether their state’s policy favoring arbitration emanated from the
judiciary.

We have a very strong policy favoring arbitration, and it is judicially imposed through
consistent opinions going back many, many years that have favored the process.

Interestingly enough, our mandatory arbitration—our court-annexed arbitration—was not a
credit to the legislature.  It was a supreme court rule.

Our mid-Atlantic state experience, to the extent that we call it a policy, emanates from supreme
court decisions.

We do have a policy favoring arbitration, but to tell you the truth, I don’t know where it came
from, probably court decisions. It is not specified by the legislature.

I think that’s just reflective of an increasing bias throughout the country that I think it was
implicit in the papers that were presented in that we all really need to ‘fess up to and that
is that for various reasons, maybe most notably caseload, alternative dispute resolution is
becoming more and more attractive to judiciaries throughout the country whether the
respective bars like it or not. The judiciaries push arbitration, mediation, and other
alternative modes and that’s why Professor Sternlight’s hypothesis I think is correct.
Courts tend to begin from the proposition of the perspective that arbitration or whatever
form of ADR is at issue is favored, and because it’s favored, certain things follow. Ones’
analytical approach to the legitimacy of the ADR mechanism is ultimately driven by the
assumption.  And the reasoning can get very circular.

Other judges identified their state legislatures as the source of policies favoring arbitration.

In terms of policy, we ought to keep in mind I think most states that have also adopted the
uniform arbitration act as a matter of their own state’s law. And until Southland and those
cases came out, most of the arbitration cases in our state were under the uniform act of
their own state law. Nobody raised the federal act, even though they are essentially the
same.  So I think the legislatures have set the policies favoring arbitration as well.  The
state courts really have more leeway to play with those acts than they do with the federal.
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I think it’s legislative policy that we enforce.  Now, I must tell you, I am in favor myself of
alternative dispute resolution mechanisms when the parties themselves enter into these
agreements, because it does in fact provide them with a basis for resolving a dispute which
takes it off of our docket. But I’m not so sure that courts are saying they are in favor of a policy
when the parties themselves don’t agree to it, which is where the real sticking point is in this
whole discussion.

Our western state’s legislature adopted a provision that specifically favors arbitration and
mediation.

Our western state’s legislative policy is in favor of ADR, not specifically arbitration or mediation,
but encouraging the courts, and, in fact, requiring the courts to set up ADR programs in
every county. 

It’s legislative.  There is an arbitration act.

Judges described the arbitration laws in their states.

All states have the Uniform Arbitration Act.

Our southern state has got a statute quite similar to the FAA.

We have an arbitration act, but it provides for a judicial review.  So it is not binding arbitration.

We have a state arbitration act,but the requirements are so onerous that a lot of times the people
that don’t want arbitration can avoid it because the act says that any contract containing
arbitration has to have it on the front page of the contract in bold letters, underlined.  And it
rarely has that.

To the best of my knowledge we do not have our own arbitration act in our southern state and the
courts do not per se get involved in arbitration. 

Our southern state has its own arbitration act, but I’m not sure how, in these types of contracts of
adhesion how it would apply.  Typically, they are going to provide for the FAA, because they
are national contracts. But our state has got its own act and procedures.

Our Mid-western state does too, but it doesn’t really do much except authorize the supreme court
to deal with it.

Judges discussed the differences between mediation, which they all favored, and binding
arbitration, which had a mixed reception.

I think non-binding arbitration is very different from mediation. Mediation is a process where the
parties concur and reach their own resolution of their dispute.  Non-binding arbitration, an
arbitrator or a panel of arbitrators come up with a decision.  They can take it or leave it.
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Let me clear it up. I’ll give you the terms of discourse. Arbitration is always mandatory.  If you
want to define it the way it should be, arbitration is when  you submit it to an arbitrator,
and the arbitrator makes a decision. The decision is final.  Mediation is when you get a
third party to facilitate a settlement. 

It becomes an oxymoron when you have mandatory, binding arbitration that is subject to de
novo review.

We encourage mediation, not arbitration. There’s a big difference between the two, no
question about it.

I think that it’s really a different question, what you are talking about.  We are talking
mandatory arbitration, but you don’t have to stick to it.  That’s just totally different,
because we have that in our state a mandatory arbitration in the superior court, but

whatever you get you can take it or
go for more.  And it is apples and
oranges. It’s really not the same
thing. You are not waiving a jury
trial by it, so it’s really a different
question.

We have a rule, and our rule specifically does not purport to be arbitration. It is mediation. We
define the terms in a way that makes clear what it is we are talking about when we talk
about mediation.  And then we have a rule that sets qualifications.

Several judges discussed mediation programs that their states have put into place.

Our southern state  has just implemented an appellate mediation program along the lines
that Florida uses.  So, they looked at some of the other states, and they are looking to
hopefully, particularly in areas of domestic relations or workers’ compensation at our
intermediate court level, to have maybe 40 percent success rates, or even at least
suspend the briefing schedule during that of period of time, and we’re real excited
about it. We have just implemented it and have not seen the results yet, but we are
hopeful.

In our southern state, we have a mandatory mediation program—not arbitration—with
trained mediators that all civil cases must go through before they can go to trial.

Even in the court of appeals they have a mediation component.  And it is doing extremely well.

In our southern state, we have a similar situation where every case in superior court and
now in civil district court—which is the smallest jurisdiction court—has mandatory
mediation.  That has resulted in a tremendous number of cases being settled, and
the lawyers do like that. It has also made it so that you can get a jury trial very
quickly. As a consequence of that, I think arbitration is not favored by the trial
lawyers in our state.

It becomes an oxymoron when you have
mandatory, binding arbitration that is
subject to de novo review.
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There is no binding arbitration provision in existence in our southern state, but we are leaning
towards some mandatory mediation there, which is non-binding as to its results. It is strictly
on a voluntary or on a non-binding basis.  And it is based up on the discretion of the trial
judge whether or not to order non-binding mediation. But arbitration has not established
itself at this point in time in our state.

Our northeastern state has a number of alternate dispute resolution kinds of programs. We have
what we call court-annexed mediation, which is not binding.  A judge can order that in either
a case that is claimed to a jury trial, or not claimed to a jury trial.  It’s not binding, and it’s
available.

We tried to get planned mediating for cases that are bound for the appellate process.  And lawyers
are really reluctant to get involved in it, because they have written their briefs.

I drafted the rule in our southern state
years ago after going through this in
the Sixth Circuit, and it has far
exceeded our expectations of settling
cases that are on appeal at the court
of appeals level. Of course they pick and choose the cases they want, but they settle about 40
percent of them, which is surprising I think. 

Lawyers were very suspicious of mediation for a long time, particular in our southern part of the
state. But it’s now pretty widespread.

I can mandate that a case go to mediation. I can’t really mandate that they mediate in good faith.
Everything that goes on in that proceeding is confidential, but I can force them into it, but I
can’t force them to dance, so to speak, but I can get them into the environment. In theory, it is
all voluntary. Mediation is not supposed to be an enforced proceeding.

It sounds like from listening to the discussions today and at lunch that there may not be this huge
need for all these cases to go into arbitration if mediation is as widespread everywhere and is
reducing caseloads as people seem to be saying. And also it sounds like from the lunch speaker
that the more arbitration systems get tweaked so that they’re considered to be consistent with
state law, at least in California, the more it looks like the system we already have, the justice
system which seems to have functioned pretty well as it’s been improved over the years.  So I
just wonder whether there’s the need for this great rush into arbitration.

Several judges discussed the costs associated with arbitration, as well as with going to court.

Consumers don’t have the $10,000 or $12,000 that some of these contracts require them to put up
front so that they can go to arbitration.

We have several hoops that we can go through—small claims court, appeals to arbitration, trial de
novo before a board of arbitrators, trial after that. Once they ultimately get to the trial court,
it’s expensive. It’s $80,000 for a $300 case. But they can get their jury trial right.

I can force them into it, but I can’t force
them to dance.
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It’s not realistic to tell a small time person before you can step your foot into this system you’ve
got to pay a couple thousand dollars.

Well, it depends on who’s paying for it, it depends on what the terms are. In some credit card
cases, the credit card company is more than willing to pay for the cost of the arbitration.
They don’t pass that onto anybody; they just want the arbitration as opposed to a jury
trial. So  it depends on the agreement. 

I think another problem is the cost of civil litigation. I really do think you cannot try—it
doesn’t make any economic sense to try a case under $40,000 in court. 

In some states, there are financial benchmarks that, if met, may require litigants to go to
arbitration.

Our western state has a mandatory arbitration scheme for lower-priced cases.

We’ve got mandatory arbitration in commercial disputes of $25,000 and below.  

In our western state, we have two kinds of arbitration.  One is contractual, the other is
mandatory arbitration.  And that began, I couldn’t tell you how many years ago, but it
was established by court rule initially, and adopted by the legislation.  It is mandatory
arbitration that began with I believe with sums of $25,000 or less.  It was raised to
$35,000, and now it’s $50,000 or less.

We have mandatory arbitration of cases within an amount and controversy of, I think,
$40,000 and under, but it is not binding. 

Our mandatory arbitration laws are pretty much like they are in all industrial states. They are
based on Pennsylvania’s $50,000. So, really significant damages are not impacted by the
standard mandatory arbitration program in our state or any other big state.

Cases of $30,000 and under must go to arbitration.  The way it comes down, if you are
dissatisfied with the outcome, you may seek a jury trial.  But if you do not participate in
good faith in the arbitration proceedings, you’re out.  You are going to be bound by the
arbitrator’s findings.  And we now have a form that requires the arbitrators to indicate
whether or not the parties have participated in good faith. This was brought about by the
experiential history of arbitration.  We have had cases where, for example, an insurance
company won’t respond to discovery.  They won’t bring their client in. They will sit by.

Our Mid-Atlantic state has mandatory arbitration in civil cases under $25,000, and in some
counties opting up to $50,000. You have a right to a trial de novo thereafter. But in my
county, two-thirds of the cases don’t get appealed. So, in effect, the non-binding
arbitration becomes final, because both parties have agreed it’s not worth taking it further.

We have a little variation on that in our Mid-western state. We have the “mandatory”
arbitration for civil matter under $50,000.  Both parties have the ability to decline the
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arbitrators award and ask for a trial de novo, save one exception. If the arbitrators find or a
trial judge finds, on motion, that the parties seeking to set aside the award did not participate
in arbitration in good faith, such as sitting back and listening, then in that particular case
they’re debarred from setting the award aside and it then becomes binding.  And we do it, it’s
by Supreme Court rules. It’s withstood the constitutional challenge.

Ruling on Arbitration Clauses

Judges were asked whether they ruled on arbitration cases.

Yes.

Yes.

We’ve had quite a few.

Four or five times a month, average.

Zilch.

We have been involved in some.  I didn’t say that there was a lot of big growth in litigation about it,
but we have some cases.  

We have not had a great many reported decisions.  Our supreme court has touched it.  We have had
some appellate court decisions.  We have had a great many decisions that touch on our own
mandatory arbitration system, the court-imposed mandatory arbitration system. 

We have.

I have only been on the court of appeals for nine years now, and I think I have seen one published
case, maybe two in nine years, where they have said the arbitration agreement is not a valid
agreement.

We really have had very few appellate arbitration decisions. We have had several recently from our
court that we elected not to publish, just because we didn’t feel that we had the expertise to
really make a correct decision.

Unless my memory is failing, in the last eleven and a half years we have had only one matter
challenging the legitimacy, the enforceability of an arbitration agreement, and that was in the
context of the provision that appeared on an employment application.

Now, I have been on the supreme court for 10 years, and I have only seen one reach our level, and it
was on a writ of prohibition.

In our southern state, it’s a huge issue.

There are a number of cases in the appellate courts in our southern state dealing with various issues
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of arbitration, and one before the supreme court dealing with whether the arbitrator or
the trial court is the entity that makes the decision as to unconscionability of the contract.

I think you guys are a little ahead of the curve on this. We have arbitration disputes that we
see—whether or not you waive arbitration by not paying your money and stuff—but I
haven’t see anything that dealt
specifically with a preemption
issue, whether or not a case was
preempted by the FAA.

It’s really a surprise to me given the
extent to which we push ADR and arbitration in our state, that there’s been so little
litigation that’s comes up to us at the appellate level.

It’s like the West Nile virus. Some states got it, and some states never did.

Some judges talked about their rulings on cases at the appellate level.

Well, my court has written a case, and we had quite a lot of legal authority to support us.  We
said that if you claimed fraud or duress or some defense like that, that had to go to the
arbitration clause itself, not to the balance of the contract.  I think that is well established.

When we wrote the opinion, we were accused of being judicial activists, because we wrote into
the opinion that in order to have a valid arbitration under these particular agreements,
you must protect what we call due process rights. So, we wrote in eight rights. What we
tried to do in the opinion is get rid of all that, and say it’s not a valid arbitration.  It was a
little activism—yes, a lot of activism. In order to have the valid arbitration, you needed to
protect each person’s due process rights, and it couldn’t be a sham.

The other reason why I think our court is looking at it a little more, at least I am, is that some
of the development of the civil law in our state is starting to atrophy because we aren’t
getting the cases that work their way up now through the civil jury trial system and there
is some concern. Our lawyers are complaining and said “We need some guidance here but
we’re not getting it.” The court is getting cases in a lot of those areas.

We upheld that against the argument that these contracts were invalid under a provision of the
state constitution that prohibited contracts waiving constitutional rights. So, in our Mid-
western state, arbitration clauses are valid, and will be upheld, even against explicit
protections in the constitution.

I must say that our Mid-western supreme court strictly enforces contract provisions. I don’t
think they are using knowing, voluntary, and intelligent other than in a criminal setting.
It would go more to a fairness standard. And so far, even those things that looked very
unfair, well, it’s there. It’s fair. You’ve got an opportunity to read it. You declined your
opportunity to read it. You lose. So, I think that’s the current climate of our Supreme
Court.

It’s like the West Nile virus. Some states
got it, and some states never did.
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Arbitration is sort of a new creature. It’s one of the reasons why I’m here because I wrote a case
recently that was a controversial case on our court of appeals involving a real estate
transaction. The question was whether mandatory arbitration, which was part of the
contract, governed this particular case. We circumvented that issue by saying that the
contract itself had been improperly induced by fraud and therefore it was a matter for the
courts to determine. The common law cause of action involved with the fraudulent
inducement really preempted the arbitration issue, and that’s how we handled it. That has
been a very controversial case in my state and one of my colleagues who’s here with me took
me to task over it. Whereupon I said, “Well, what we’re basically doing is abdicating our
judicial role if we allow arbitration to take over.” The next thing, we’ve had an article on the
privatization of justice from Roscoe Pound and I suggested why don’t we both go and see
what’s happening to us.  And that’s why we’re here.

I wrote an appeal on a case where two businesses had entered into a contract where they agreed
to submit to mandatory arbitration all disputes between them. They had a dispute, and
one party attempted to trigger arbitration, and the other party refused to do it. They
went to the trial court.  A trial court ruled that they did not have to go to arbitration.
They appealed that to our court, and we ruled that they did have to go to arbitration.
They had contended that the particular dispute between them did not come within the
arbitration clause, and we ruled that it did. And so, they were compelled to go to
arbitration.

There has been a recent court of appeals case in the eastern part of our state which did invalidate
an arbitration agreement.  And I haven’t read it, but basically I understand the facts were so
horrible, that it had to go away.  And even the defense bar thought that case was

appropriately decided, it was such a bad
set of facts.

One of the problems I have with
arbitration is the scope or standard of
review an appellate court can apply in
reviewing an award.  There can be an
egregious error of law, and we can’t

reverse, even though everything is preserved and it’s before us as an issue, unless the
arbitrator knew that he was making it and he knew what the law was and that he
intentionally violated it.  Why can’t we correct an error of law that everybody knows is an
error of law, except the arbitrator?

That will be the next step in the law—how do you appeal from the arbitrator—and I am just
wondering what case law is being developed in this area.

“Well, what we’re basically doing is
abdicating our judicial role if we allow
arbitration to take over.”
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The Right to Trial by Jury and the Waiving of Constitutional Rights

One of the fundamental issues underlying the Forum is the issue of right to trial by jury
and whether mandatory arbitration clauses violate that right. Judges discussed their state’s
right to trial by jury in civil cases.

We have a right to jury trial in civil cases. However, generally you have to demand that right to
a jury trial.

We have a state constitutional provision expressly protecting or creating a fundamental right to
a jury trial in civil cases.  

Our right to trial by jury in civil cases applies only to common law actions.

I can assure that we have a constitutional right to trial by jury cases in our Mid-western state. I
want to tell you that you we also have mandatory arbitration in our state.

Our southern state has a constitutional provision not just for jury trial, but guaranteeing access
to court. Those two analyses have never crossed paths very clearly. There have been cases
where it would seem like the issue should have come up, but it has not been directly
addressed, and I think that that is something that our state courts are going to be dealing
with immediately.

Our constitution predated the United States Constitution.  We have always jealously guarded
the jury trial rights.  Even in the smallest of claims, even if it’s a $10 claim, ultimately a
plaintiff or defendant could get their jury trial right.  

We have it in the our northeastern state’s constitution, which is older than the federal
Constitution. The language of the jury trial right is much stronger than the Seventh
Amendment.  

Our state constitution actually has two provisions protecting the right to jury trial. And in
addition to that, I think the other side of the coin is we have an open courts provision—a
right to remedy provision. We’re one of the 38 states that has that.  It seems to me it’s
difficult to separate those two issues when this comes up.

We do have a constitutional right to a jury trial. And in the civil case you simply have to claim
that within a given number of days. If you don’t claim it, you have waived it.

Some states have a constitutional provision similar to the federal constitution.  Other states
have additional language that says the right to jury trial shall remain inviolate, or
something a little bit beyond the federal language.

In civil cases, we have a very specific grant of a right to jury trial in the constitution, which
actually predates the United States Constitution, and it has this wonderful specific
affirmative grant of the right to a jury trial in civil cases.  
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I come from a state with a very strong constitution with respect to jury trial.  We do not have
mandatory arbitration. 

Judges discussed what it takes to waive the right to jury trial in civil cases in their state.

In our southern state, we’re kind of at extremes.  At the criminal end, the courts want to be sure
that the defendant gets his right to a jury trial.  At the civil end we’re at the opposite extreme,
you have a constitutional right that is easily waivable. It’s not only waivable by contract, but
when you get into litigation, the mere failure to request a jury trial at the initial pleadings
waives a jury trial. It’s that simple. It doesn’t have to be knowing, voluntary, and intelligent. In
fact, a lot of times the lawyers will come in and say “Oops, I made a mistake.” And the answer
is basically, “Too bad.”

Let me ask a question. What right as citizens can we not give away?  I see people all the time waive
their right to an attorney, which is a stupid thing to do. They waive their right to a jury trial.
They waive all kinds of rights.

I think the answer to your question in terms of burden of proof is going to boil down to a
procedural question on who raises it. Under our state law, what will happen is the plaintiff,
who has signed one of these boilerplate provisions, will demand a jury trial. The defendant
will say no jury trial, because he waived it.  The burden is immediately on that person to prove
it. So, I think a lot of that question is dictated by the procedure.

What I found of interest though, and I have seen it in the waiver of jury trial area, our northeastern
state has a constitutional right to a jury trial in civil areas, but somebody has to demand it.

The analysis of what involves a waiver of
a criminal jury trial is a very, very much
higher standard in our state.  And a lot of
the language that seemed to be creeping
into the discussion today doesn’t come
up in any of our cases as far as waiver of
the civil jury trial.

I’ve  never seen the issue of a waiver in a
civil case in all the time I’ve been on the
bench and I can’t even think of a case
that addresses it.

I would think the procedural differences between the right of jury trial on a civil case and a
criminal case suggests that they’re really not on an equal footing and there’s something
more substantial about waiving your right to a jury trial in a criminal case then in a
civil case.

You have a waiver, of course you can waive in criminal cases, but in the civil cases, when the
plaintiff files they have to make a demand for a jury trial and pay the jury fee.  If they do not
then the defense within 30 days has to answer and they can make the demand for a jury trial

When you get into litigation, the mere
failure to request a jury trial at the initial
pleadings waives a jury trial.... In fact, a
lot of times the lawyers will come in and
say “Oops, I made a mistake.” And the
answer is basically, “Too bad.” 
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and pay, but after the jury trial is demanded it cannot be withdrawn unless everybody
agrees to it.

I think that would be a very hard argument to make, because you can waive constitutional
rights in any context—in a criminal case, anything—and so why simply in a contract
would you be precluded from waiving a constitutional right? 

In civil cases, you must file a jury demand with your appearance. If you fail to do so you have
no right to trial by jury. The only exception to that is if another party has filed a jury
demand and then subsequently is either eliminated from the case or waives the jury, then
you have a reasonable period of time thereafter to file a demand.

In our western state in civil cases, one of the litigants must require or demand a jury. Otherwise
they waive the right to a trial by jury if they do not do something affirmative as far as
demanding trial by jury.

Our court and the state supreme court has been pretty conservative in determining what’s
necessary for a waiver of any right, whether it is a constitutional right, a contractual right,
or a statutory right. Number one, you have to know what that right is in order to find a
valid waiver of it, which I guess comes down to knowing waiver of a right.  And, as to a
constitutional provision, I can’t tell you a case in our southern state dealing with it, but I
know that we would lay down a pretty stringent standard on waiving, either in civil or
criminal case, a right to trial by jury.

I disagree with Paul Bland when he said if you have provision in the agreement that says
you’re not going to speak out against a certain issue or a certain company, or you’ll vote
only for certain candidates that we list for you, would a court take that as an
enforcement provision? The answer is No. I’m not even sure how you’d enforce it—show
up at the voting booth and say “Let’s watch you vote. Stick your vote in the ballot box.”
But what’s interesting is you would not use a waiver analysis to throw that out. You
wouldn’t say “Did you knowingly and intelligently waive your right to free speech?”
You’d just do a public policy thing. You’d do something that would say that’s a provision
that we’re just not going to enforce. You would not say “Let’s determine did you
knowingly and intelligently waive your right to free speech.” Because what if the answer
is “Yes, I did?  I saw it there, I knew what it meant, I went ahead and agreed to it.” You’d
still not enforce it.

Many judges discussed the higher standards for the waiver of the right to trial by jury in
criminal cases, and most felt that waivers in those cases should be scrutinized more heavily
than in civil cases.

Jury trial is absolutely presumed. If there should be a waiver, it’s got to be a waiver by the
defendant personally in open court, in writing, accompanied by counsel, and responding
to questions from the court making clear that the defendant understands the implications
of the waiver.  It’s got to be fully written, signed, and acknowledged.



108

REPORT OF THE 2003 FORUM FOR STATE APPELLATE COURT JUDGES

I am just saying that a criminal jury trial waiver is an animal unto itself, and it involves
government. You are handing over to the government an awful lot of power over your life.
You are saying sentence me, and you are giving up just a number of very serious constitutional
rights when you do. Now, when you give up a civil jury trial, are you necessarily giving up
many attendant constitutional rights? No.

From a trial judge’s perspective trying civil and criminal cases, I suspect being spanked by an
appellate court for not having tried a criminal or finding yourself on the front page of the
local newspaper for releasing a “criminal” takes a greater priority over worrying about whether
a proper jury trial analysis has been undertaken to determine an arbitration clause will or will
not be upheld.

For the criminal, we have the same knowing and voluntary waiver requirement, and it is presumed
unless waived, although we don’t have to have all of the formalities that other states require.  It
has to be shown on the record that the person has done so knowingly and voluntarily.

To waive a jury trial in a criminal case is almost, you really have to work at it. The courts scrutinize
those waivers, because you have a right to appeal a criminal conviction. And that’s always an
issue if there has been a jury trial waiver, and immediately the lawyer’s competence comes up.

Our state’s standard in criminal cases is quite high and applies equally to the state and to the
defendant.

Even if the defendant waives, if our state wants a jury trial, then the defendant gets one.

In our northeastern state, the people do not have a right to object. The defendant waives his jury
trial and it’s knowing, intelligent, signed. The people can’t object.

I’m kind of known for my liberal leanings, but in this case I have to say I don’t think they
should impose the criminal standard for waiving a jury trial on a civil contract for waiver
of arbitration.

There should be a higher standard, because in a criminal case you are relieving the state of an
awesome responsibility to come into court, marshal witnesses, prove guilt beyond a reasonable
doubt, and take away someone’s liberty.  And with a civil jury trial waiver, you’re talking about
money, property.

It seems to me what we’ve got to talk about is whether the right to jury trial in a civil case is of the
same constitutional dignity as the right to a jury trial in a criminal case? And personally, I
think the answer to that is yes.  You can trace it back to the Magna Carta. And if in fact the
rights are of the same constitutional magnitude, then I think we get into a discussion about
how do you memorialize the waiver of that right? 

You know, once you said that you have to have the kind of admonitions that we require in criminal
cases, you are essentially saying no arbitration anymore. The truth is, you would have to have
somebody sitting in judicial robes in every automobile agency in America in order to make
that meaningful.
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One of the arguments that Professor Sternlight made was that it may be possible to
overturn mandatory arbitration clauses because they violate the fundamental right in
many states of a right to trial by jury in civil cases. Most judges, especially those who
have ruled on arbitration clauses, said that this particular argument is not being made
by lawyers.

We have not dealt with the right to jury trial in these cases. That’s never been raised.  We
have never addressed it. I found it interesting that I have never heard some of these
arguments made. 

I have not seen any appellate case that has dealt with the jury trial issue in the context of
arbitration.

I was sitting here thinking about whether or not we have had that argument in our mid-
Atlantic state.  And the reason I’m thinking we have is because Paul Bland has appeared
before us a couple of times. I rather think he might have raised the darn thing, but I don’t
recall it as being one of the major points that has been raised in any of the cases that have
come before us.

I’m a trial judge. I think just recently, in the last 10 days or so, I had a motion to dismiss a
complaint based upon the arbitration clause which was in the contract. And they are

briefing it out.  So, I maybe am going
to be a little bit ahead of the curve,
and they might be surprised at how
astute I am, and maybe disappointed
in what my decision is.

I have not seen a case since I’ve been
on the court that involves the issues

of what constitutes waiver of that right in a civil case. It hasn’t come up. It may be one of
those that the lawyers don’t raise.

We have addressed, as mentioned in her paper, the infringement of the jury trial right, which
does exist in our western state in civil cases, and held a statute requiring mandatory
arbitration of certain kinds of motor vehicle claims to be an infringement of the jury
trial right.

I have been on our appellate court for eighteen and a half years, and have not seen it once in
that time.

The cases in our Mid-western state don’t come up. I have never seen a case where a lawyer is
coming to argue that, by signing a contract that has an arbitration clause in it, that it is an
involuntary waiver of the jury trial. The come up mainly by the attorneys saying this
process isn’t fair.

What we usually hear is the same thing you hear, that ain’t right, or that dog don’t hunt.

I have been on our appellate court for
eighteen and a half years, and have not
seen it once in that time.
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The arguments that the attorneys are making challenging these agreements are really not very well
formed at this point.  They are adopting the old southern theory of “It just ain’t right.”

Every lawyer that I’ve seen that brings this up attacks it from the access to the courts perspective as
opposed to the jury trial.

As I said before, today it’s become innovative, because I think we have one case pending, as I said
before in our northeastern state about this taking away the right to a jury trial.  Until I read
the article and the case came up in the supreme court in the last couple of months, that
argument was never seen or heard by any of us, at least by me, in 14 years.

I really don’t recall ever in the almost 18 years of sitting on courts of review, that the problem that is
presented in this particular forum ever came before the court. I don’t recall anybody ever
arguing that there has been a diminution in the right to jury trial because of arbitration. So
this is all new to me. It’s very interesting, and I find it helpful.  Not only interesting, but it
alerts me to a problem that I didn’t know existed before.

As far as this arbitration business comes,
I’ve been on the court of appeals in our
northeastern state for 14 years, and I’ve
never seen an argument concerning trial
by jury rights in an arbitration case.
There presently is one pending for our
state supreme court and that has the

argument of trial by jury right, but I think as I understand, the big argument in that case is
you didn’t make this argument before the trial bench. So, their odds of being successful at the
supreme court, if the trial judge didn’t rule on it, is diminuous, because it’s up to the lawyer to
bring this to the trial judge’s attention to rule on it before it gets to the appellate bench.

We dealt with the unconscionability issue in an employment application case and we ultimately
just painted by the numbers in terms of Southland preemption analysis and we held that this
poor employee was stuck with the arbitration even though he had simply submitted the
employment application. But at no time in the course of that litigation did anyone, much less
the plaintiff, invoke his constitutional right to a jury trial and that’s what seems to tie the
morning session together with the afternoon session.

A few judges suggested that lawyers be made aware of this argument so that they can bring it
before the bench.

It’s the chicken or the egg problem. All of my appellate courts aren’t going to take up issues that
aren’t raised. So if the lawyers don’t play the tune, we are not going to dance. And the fact of
the matter is in the two cases where we have addressed it, it was actually not raised, and we
ended up having to, because of bad facts, had to piece together a rationale to decide the case.
And I think it’s endemic of the fact that lawyers, in my experience, are really leery about
raising questions of state constitutional law. It’s an uncharted area for a lot of our bar, and so
they don’t want to raise it, because they can’t necessarily find analogous precedents to it. The

What we usually hear is the same thing
you hear, that ain’t right, or that dog
don’t hunt.
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U.S. Supreme Court cases don’t help. We are just not seeing lawyers raising it.  Until they
do, it’s really going to be hard to thrash it out.

It is not presented either at the trial bench and/or at the appellate bench in terms of does this
violate the state constitution. So I think there is plenty of room to try to help educate the
judges by help educating the lawyers to present the issue and frame the issue
appropriately.

The arguments are pretty impressive, and I was wondering when I was listening whether or not
these arguments are presentations to be made to lawyers at the same time because I have
never seen this issue.

I think the trial courts are going to accept that argument, if the lawyer comes to court,
and is prepared to tell us what they want to do, and why they want to do it.  And if
they have a good concept of where they are going, and how they are going to get
there, so that it makes sense, then I think they are going to get the result just exactly
as you would anticipate. I think trial judges are very careful about making a record,
and providing an opportunity to make a record, when it seems like there is an
objective in mind.

A couple of judges discussed whether the jury trial argument could be addressed by judges
even if it is not raised by attorneys.

Playing the role of the devil’s advocate and the unrealistic idealist, is the type of function of the
judge to be the gatekeeper? I mean, if nobody else is going to stand up, who will? I
understand it’s very idealistic.

It would be raised in the constitutional context.  And your first principle of review is that
you don’t reach a constitutional issue unless you have to.  And the kinds of contracts
they are talking about, we can always find an unconstitutional dodge around that
question.

You see cases that come up in which the parties have not really identified the real issue, and you
say, okay, they have done all this, but the crucial issue here is this, and we, sua sponte,
decide this case this way. It is done by the trial courts; it is done by the appellate
courts.Personally, I see arbitration, as it is coming into play, as kind of supplementing the
existing legal system, and denying many people the right of access.

Part of the problem is that you cannot be, if you will, an advocate, and yet we do it all the time
sua sponte.

We are supposed to adjudicate, but we are not investigators or prosecutors.  We resolve
controversies that are brought to us, but if nobody brings a controversy to us.... 
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Several judges discussed the standards for waiving the right to jury trial, including whether a
person knowingly did so.

I would be surprised if most people even know what the heck arbitration is. They are skimming
down the contract, but they wouldn’t know what they were signing.

We do engage in a lot of legal fictions. We engage in a legal fiction that someone who signs a
contract that is 47 pages long has read everything in the contract, knows everything, and
certainly has agreed to it. B.ut what is the alternative then?  If you don’t engage in some of
these legal fictions, then are you going to litigate every sentence in a contract as to whether did
you agree to that or you didn’t agree with that.  I mean, there are problems.

I think the test in civil or criminal cases in our southwestern state, and in most states, is  knowingly,
voluntarily, and intelligently. But there are some of us who believe that anybody who
knowingly and voluntarily waives his right or her right to a jury trial, whether it’s criminal or
civil, can’t be very intelligent.

I have always wondered if there is a difference between knowing and intelligent. If you know about
something, I mean, do you have to prove that you were intelligent enough to realize what you
might be giving up or something.  If you know about it, you’re giving it up.  I don’t know if
any other states and courts have explored this.  There is really a difference between knowing
and intelligent.

We have cases that indicate that it requires a known waiver of it. Most of the cases come up, with
interestingly enough, a Hispanic plaintiff who didn’t speak English very well, and so you have
a question whether he knowingly executed. On the other hand, they don’t argue that the
contract is invalid, just that the area of arbitration is invalid.

When you park your car in a parking garage and it says we’re not responsible for damages, it’s in
fine print on the back of the thing that you got from the ticket that came out of the machine
that let you into the garage. At that moment you just formed a contract.

How about the ones  where you really don’t even know you’re signing the damn thing, you’re just
not aware of it? Or you get something in the mail? You really can’t say it’s voluntary and
intelligent, but you still got a contract people are enforcing.

Assessing the Merits of Contracts

Judges discussed arbitration in the context of contract law, and how that affects their
intrepation of challenges to arbitration clauses.

Here’s the rub. If it’s going to be interpreted like any other contract, contract law has all these
presumptions that other constitutional contexts don’t have. We presume you know what
you’re signing.
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The freedom to contract is the bedrock of the common law. And it has never changed, to my
knowledge, except the one caveat—is the clause against public policy? That would be the
one thing that would negate it. And you begin with the assumption that the parties are
equal.  We look at disparity, but only after presuming that the parties freely agreed to
enter into this agreement, because their signatures are on it.  That’s where you start.// But
the presumption is kind of in pencil.

I think what we are talking about here are not necessarily the contracts between financially
sophisticated folks. We are talking about this new breed of stealth contracts.

I would enforce them, or I would put a very high burden on the consumer to show that it
shouldn’t be enforced. I mean a high burden.

Because you have a consumer saying sure, “I read the documents. I knew I was getting a credit
card.” Or “I knew I was buying a refrigerator. I knew it cost this amount. I knew that it
had warranties. I knew that I had three days to rescind. I saw the arbitration provision,
and I’ll keep all these other paragraphs, but I don’t want to keep that one.”  And once you
have a person saying “Yes, I understood and I read it,” then they’re in and the contract
analysis kicks in. I don’t think that’s unfair because people do have an opportunity to

walk away from a contract that has a
provision that they don’t like, and
people do it all the time. So that to
me is the real issue 

One of the things that really disturbs
me in all of this is that we have a
situation where now in arbitration
agreements, they are taking away the
substantive rights of damages and

remedies.  And these contracts are being drawn unilaterally by some company or
corporation, or somebody that doesn’t have to suffer those damages that are guaranteed
by the Constitution, and by the statutes of the different states.

I did have an interesting personal experience. I was refinancing a mortgage several years ago,
and they brought me a form at the closing, and said this is the waiver of jury trial form. I
said, “I’m a judge. I believe in the jury system. I’m not waiving a jury trial.” They weren’t
going to let me go through with it.  It took them 45 minutes to call in their lawyers, and I
think partially because they knew I was a judge, they said, “Well, don’t worry about it,
you don’t have to sign it.”  It was not a meeting of the minds.

I wonder, and I guess there haven’t been any studies done yet, but it would be fascinating to
have an academic conduct a study about just exactly how successful could John Q.
Public be with some of these major corporations that are using these provisions, to say,
“Either you agree to take it out, or I’m taking my business elsewhere,” and just see
their reaction.

I think what we are talking about here are
not necessarily the contracts between
financially sophisticated folks. We are
talking about this new breed of stealth
contracts.
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Several judges discussed whether some of these contracts utilizing mandatory arbitration were
contracts of adhesion. 

Let’s look at it. These are adhesion contracts. There is no negotiation. There is no consent. You just
have to take it, period. We made it very clear that, under the state constitution, you have the
right to a jury trial in contract cases. This case involved title insurance claims, and it was a
contract of adhesion.  And we struck it down and said they are entitled to a jury trial period.

Where I think the people who are
pushing arbitration are going to
destroy the institution is using it in
contracts of adhesion. It was fine as
long as it was between equal parties
in an aboveboard negotiated way. Once it went over the edge, where one party was imposing
it on the other, I think it becomes destructive. That is really the difference—the rest of it is
fine—but that is going to be a problem.

If it’s an adhesion contract where people literally sat down—we got an equal bargaining position
power between the parties—and really discussed this issue and it is voluntary and intelligent, I
would enforce it. I have more problems with the case where that doesn’t happen, where it’s
tucked away in some technical language in the contract. People really don’t read the contract.
Are you going to enforce those?

I don’t think necessarily small print means adhesion. Adhesion means take it or leave it.  

I know what I am giving away. I don’t want to do it, but if I want to do this transaction, I’m really
being forced to do it, because they are not going to change that adhesion contract. They stick
it to you. You either sign it or you don’t, and if you leave him, that entity, you go to another
one, you’re going to get another.  An adhesion contract is what you are going to get. 

If you want the card, sign.  If you don’t want the card, don’t sign.

They are all contracts of adhesion. I have looked at some of them.  I have signed them, and just for
the heck of it, I stop and say, “Well, hell, I don’t want to go to arbitration on this deal.” And
I’m just kind of kidding, I’m not real concerned about it, but I’ll say it just to see what
happens. What the salesman says, “I’m sorry. I don’t know. This is our contract.” You either
have to sign it or not. So it is that sort of situation.  It’s—and it doesn’t matter that I’ve seen
it—just that I don’t have the bargaining power to make this corporation go change all of these
adhesion contracts. 

The courts in our state,  and I think in most of the industrial states, have a tendency to look on
arbitration contracts as contracts of adhesion, certainly on the commercial side. You take a
traditional contract analysis of the contract. It isn’t difficult to find adhesion when the
contract is set out by General Motors Finance, for example.

The problem that I have is that, as a practical matter, they are becoming so prolific that there really
isn’t a contract that you can enter into without one. If you want to buy a certain type of good,

If you want the card, sign. If you don’t
want the card, don’t sign.
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you can’t go to some other vendor, because almost everybody has the arbitration
agreements.  Like you were talking about cars.  So you say, “Well, okay, I won’t buy a
Chevy. I’ll go buy a Ford.” But then when you try to buy a Ford, you are going to have to
do the same thing.  So you say, “Okay. I won’t buy a Ford. I’ll go buy a Dodge.” There is
nowhere you could go. As a practical matter, you have no recourse other than to agree to
an arbitration agreement.

You are premising all this on disparate bargaining power. That got mentioned about half a
dozen times this afternoon.  I’m not so sure that the bargaining power is as disparate as we
think. In my personal dealings, I have never agreed to one of those clauses, and I have
called my credit card company.  I say, “I simply won’t agree to this. So, you can either
agree to X out this particular provision, or I’ll just go to Citibank, it doesn’t matter to
me.” And I have had pretty good luck personally with people saying, “Yes, initial and X it
out.  We will send you a provision, and it will not be enforced.”

When you’re looking at an adhesion contract, does it make a difference whether or not they
could go to another credit card company and get one without the arbitration provision?
You don’t look at the market.

One standard of assessing the validity of contracts that judges discussed in detail was
whether the terms of the contract were unconscionable. Several suggested that was a
standard that was used regularly to overturn mandatory arbitration clauses.

In terms of unconscionability, the standard of appellate review for that places a great deal of
authority in the trial court.  In other words, if there is a finding of unconscionability and
there is any competent, substantial evidence—at least in our southern state—generally,
the courts aren’t going to overturn that finding. There is a lot of deference given to a trial
court’s finding, especially if there are some findings of fact that support a conclusion of
unconscionability. It is very rarely overturned.

I’m a trial court judge, so I have a little different perspective on this, but I believe that in most
instances our high court will look at unconscionability, and give a lot of discretion to the
trial court judge.  I think we are more inclined to say that unconscionability really has to be
determined on a case-by-case basis, and it is almost impossible to lay down any hard and fast
rules for. By the same token, the unconscionability argument is very seldom, if ever, made.

It’s so fact-pattern based and it’s so based on the circumstances, which means the factors and
the criteria shift every time you have a different set of circumstances. What might be
unconscionable in my situation might not be for the lady who cleaned my room today.

We tend to look at any case that comes before us, and I think one of the first things we look for
in analyzing a contract is unconscionability.  Was there a disparity of bargaining power
between these parties? It’s almost an unwritten rule of analysis. 

Unconscionability isn’t a standard. It’s a legal theory but it’s not a standard, and that’s why I
keep getting mucked up here.
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Its problem is its definition. The American Law Institute, after many years, has now amended the
definition of unconscionability under Articles 1 and 2 of the Uniform Commercial Code, and
they have added a few words and changed it, and most courts have extraordinary difficulties
in applying it to specific cases.

I would like to know the availability of the unconscionability defense in arbitration cases, because I
believe there are so many instances where it could be applicable if it were available. For
example, who negotiates a credit card agreement?  No one, absolutely no one.

That’s where you create the problem, but I think our cases have said that the unconscionability or
contract of adhesion approach has got to be done with the whole contract, you can’t just look
at the arbitration clause and say well, that’s unconscionable.

It seems to me that this unconscionability argument would be more successful than a right to trial
by jury argument, because they are all going to say you voluntarily waived it.  By the time you
get through with the hearings and the trial court on that, in contracts of adhesion, the
unconscionability, especially to a consumer who has little or nothing to say about these
contracts, would be more appealing to me than the other.  You are not going to get a right to a
trial by jury if they agree to an arbitration clause. 

The Federal Arbitration Act and Preemption

Judges discussed the Federal Arbitration Act, and how it often limited their ability to even
review arbitration clauses using state law considerations. 

You’ve got the FAA.  You’ve got to deal with it.

The FAA was a meaningless statute until the middle or late eighties. It was in existence from 1928
to then, and you couldn’t find one half of one quarter of one percent of the lawyers in America
who knew that it existed.  All of the sudden, some corporations decided that this was an
alternative way of saving money. It’s flowing. And the question is, the trial lawyers now want
to a put a finger in the dike of losing their right to a jury trial.  That’s where we are, isn’t it?

Our job is to first come up with a sensible way of understanding how these principles do fit
together and I think Schwartz is right, that there’s a whole host of aspects of this that are far
from full ordained by what Southland did. So whatever the future of Southland from the
perspective of the U.S. Supreme Court, I think there’s a lot there for us to think about and try
to make sense of.

In our southern state, we’ve had, in the last couple years, at least five cases dealing with the FAA
and we pretty much have always come out to getting around the FAA and rule on
unconscionability.

Frankly, I’ve been on the bench for 27 years. I have never heard this FAA preemption argument.
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That [the FAA] has never come up in front of me.

We haven’t had it either. I think it’s a nonissue, to be perfectly honest with you. I don’t see how
that act could preempt anything we would do in state substantive contract or other law.
We would write our way around it. We have had case after case where we have written our
way around federal United States Supreme Court law.  And they have denied certiorari.
There are hundreds of techniques to do.

No, we have it, and it was raised, and
we found there was preemption.

It was not raised in the one case that
I can recall.

It’s certainly something in our state
courts we are aware of, but I

personally—this is anecdotal —have had one case involving the issue of preemption in an
arbitration dispute in the last five or six years.

Our cases have been under the state law and I myself have not seen any preemption arguments.

I hadn’t seen the issue. We talked about preemption but in cases, and I’m talking about 20
cases, I’ve never seen the issue of preemption come up. The Southland case came up but
unconscionability, the parameters of the clause, or the fairness of the clause itself, were the
issues. The other issues, like the jury trial issue, were not even mentioned. I can see it will
be coming out in a bit, but to date I haven’t seen it.

I think it’s important that you read closely section two because that’s what you’re talking about
in the FAA. The feds read that as saying every contract—they’re kind of saying this by
implication—involves interstate commerce and therefore preempts the field. That’s
nonsense—it can’t mean every contract. Not every contract has any federal implications,
unless it involves something specifically federal or interstate commerce. That’s the way
you get around it. 

I agree basically with what Professor Schwartz said, that one need not give greater effect to
Southland than its holding requires, and that holding I think can still be characterized as
reasonably narrow. So, there’s quite a bit of latitude there to make sense of what that
statute really does, FAA Section 2, really does, until they tell you otherwise.

I do want to say that for myself, although we have not seen the FAA problem or the issue, it’s
good to know that it’s there.  I have appreciate having had the exposure that today
provided, because if it comes, we’ll be ready.

In the civil rights case I told you about this morning, they argued preemption.  And until
today, I never understood what they were talking about.  The defense raised the FAA, and
they said you are preempted.  I read the FAA, and I read it, and I said, I don’t understand
what they are talking about.  I don’t understand how it even applies to this case. So, when

The feds read that as saying every contract
involves interstate commerce and therefore
preempts the field. That’s nonsense—it
can’t mean every contract.
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we wrote the opinion, we just simply said the Federal Arbitration Act doesn’t apply to the
issues involved in this case, and we went ahead and signed the petition.  Now I’m beginning
to understand what they are talking about, why some states think that it does apply. But I
don’t believe that issue has ever been raised successfully in our Mid-western state.

Judges also discussed the issue of preemption, in the context of the FAA and the larger issue of
federalism.

We are very preemption-minded in ERISA cases, because they back that up to the hilt.  So, we have
one of those suckers and we said, oh brother, we can’t write our way around this.

You can preempt any state law, and constitutional rights are just another form of state law.

I’ve never had a preemption issue.

You mentioned labor.  Come to think of it, a lot of our background, at least in terms of state courts,
if we have got sucked into any kind of organized labor dispute, is that they do raise
preemption of the National Labor Relations Act. And our traditional response has been to run
like the dickens.  So, this may be kind of a pre-conditioned response to a concept that bears
some rethinking in a different context.

When you address preemption analysis you don’t just talk about preemption analysis, you’ve got to
talk about what’s the breadth of the preemption, what has the U.S. Supreme Court directed
their preemption remarks towards, state statutory law?  State common law?  What’s
preempted? Remedy?  The U.S. Supreme Court has been quite clear as to what its preemption
analysis is, it’s done it under the Medical Devices Act, and they’ve done it I think three times
in the last five years and told us exactly what the procedure is supposed to be.  But we haven’t
gone into that.  What have they preempted?  What’s the breadth of the preemption as
opposed to merely saying avoid the preemption at all costs?  I mean that’s not an answer to
anything, that’s anarchy, that’s judicial anarchy, that’s exactly what I called it.  We have an
obligation to follow the mandates of the U.S. Supreme Court to the extent that we
understand them, not to avoid them.  Yeah, we do have two sovereigns but we owe fealty to
both of them, not just one of them.  So what is the breadth of the preemption?



Points of Agreement and Closing Comments

In the discussion groups, the moderators were asked to seek out consensus—to the extent that
it was achieved—on the issues raised in the Forum, and to characterize their groups’ points

of agreement in a few sentences, which the moderators presented at the closing plenary session.
The moderators’ comments and their informal summaries of their groups’ discussions follow,
edited for clarity.

JUDICIAL EXPERIENCE WITH MANDATORY ARBITRATION ISSUES

The justices we had in our discussion group have had almost no experience with
mandatory arbitration agreement issues in cases at all. For the most part, they haven’t seen
them.  They haven’t had FAA issues raised.  The FAA has never been cited to them.

They are curious that this is a topic for the Pound Forum, because they have never seen
this, mandatory arbitration agreements.  And when it was pointed out that in some states this
is a very, very large issue, they said, “Well, I guess it’s like the West Nile virus, in some states you
have it, and some states you don’t.”

They did all express the appreciation for the heads up that this was giving them in the
expectation that they are likely to see these kinds of agreements in their states in the future.

Several of the courts represented in our group have increasingly seen disputes over
arbitration clauses, ranging from five cases in the last two years to a high of two to three a
month.  Other jurisdictions, however, have not seen any preemption issues, and have not seen
many disputes over arbitration clauses.

I think a lot of the discussion around particularly this morning’s session in our group was
more hypothetical than real, simply because they don’t have any experience with anybody
raising that issue in any of their courts.

Some of our group members had seen a few—very few cases—raising the disputes, but all
in recent times.  Many of our members had not seen the disputes about arbitration in contract
clauses.

Have they had occasion to rule on a challenge to a binding arbitration agreement?  Some
had, some hadn’t.  I don’t think there was enough of a consensus to make any analysis, really.

The big message from this was that the judges see that these issues are coming. There are
certain segments of society that do not want cases to go into the courts.  

Our group also echoed the fact that there weren’t that many of these issues that were
coming up before their courts on appeal. And we discussed that it’s a raging problem down on
the trial level.  Which means that every decision that is articulated by a state supreme court
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concerning these various issues are going to become all the more important, because that seems to
be the thing that is fueling the use of arbitration as a trial tactic at the lower level.

ARBITRATION FAVORED AS A WAY TO CLEAR COURT DOCKETS

To the question this afternoon that implied that there could be some bending of
jurisprudence to accommodate docket pressure, the reaction was visceral, immediate, and
unanimous that none of the courts would feel any influence whatsoever by docket pressure to rule
in favor of mandatory arbitration agreements.

The question of whether or not our courts represented in our group are favoring arbitration
because of docket problems and to clear dockets was treated similarly—I think a degree of
indignation about the question was expressed, and people would not let that be an influence

There was an agreement that there may be a relationship between the expansion of arbitration
and the backlog in the courts, the expense of litigation, and problems with court funding.  

With regard to the issue of
arbitration being a good thing to clear
the docket, the general consensus was
they are in the business as public servants
to administer justice, and that is their
role.  And the answer to clearing the

docket is more funding for judiciary and the courts, not pushing people to arbitration when it’s not
appropriate.

The docket is important.  I don’t think any judge or justice I’m sure in the room would say
“We’ve got docket problems, so forget about the rights of the individuals.”  But there is a pressure
in the courts on docket and docket control is important.  And therefore, ADR type programs are of
interest to the judges.

There was a heated discussion about judicial budgets, and how the concern about the lack of
resources is really not justified under the circumstances.  And hopefully, in terms of evaluating the
enforcement of these provisions, that that is an issue that will sort of come to light in various
legislatures across the country.

There certainly is a relationship they felt, between the desire of the drafters of the arbitration
clauses to stay out of the courts, and their increasing use.

In terms of turning to arbitration clauses to relieve clogged courts, it would certainly be okay
to do that where there is post-dispute binding arbitration between commercial entities, or for that
matter pre-dispute binding arbitration between commercial entities.  It’s not okay to do that where
the contracts are unconscionable.  And a great concern was expressed about cases involving public
rights such as gender discrimination, civil rights issues, or racial discrimination.  

The general consensus was they are in the
business as public servants to administer
justice, and that is their role.
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MANDATORY ARBITRATION AND OTHER ADR PROGRAMS

We spent some time talking about the differences between arbitration clauses and other
ADR programs. I think the consensus, if there was one, was that they are two completely
different animals, and the analysis and the issues that come up are quite different.

The general consensus was voluntary arbitration in the historic context of labor
mediation, construction disputes, and commercial contracts between corporations, was great.
But the envelope is getting pushed now with adhesive contracts, where we are dealing with
consumers, unequal bargaining power.  And that binding arbitration is not appropriate in that
context, and there is real concern.

Many of the judges came from jurisdictions where there are court-annexed or court-
operated ADR programs.  The judges are much more familiar with those programs, but not so
much with the private mandatory arbitration agreements coming under litigation.

JURY TRIAL WAIVERS

There was a lot of discussion about the standards for the waiver of jury trial, and any
variants that there might be, or whether there should be any between their application in the
criminal context, and their application to civil contract doctrine.

As to the right to a jury trial, our group felt that while the question might be the same, or
use the same terms, the procedures are markedly different between the civil and criminal
contexts, so that in fact as a practical matter, the right to jury trial may not be on the same
footing in those two contexts.

The standards for waiver of right to jury trial in criminal cases were very high, and people
were very animated about how high they are, and how difficult it is to withstand appeal from a
trial court on a waiver of the right to jury trial in a criminal case.  But I don’t think we really got
a consensus about how that argument might play in a civil standing

I think the question of the right to jury trial as an attack on an arbitration clause was, by
and large, a new idea to our group members.  

The issue is not just waiver of right to jury trial, but access to the courts.  Notions of
unconscionability and overreaching allow courts to evaluate the enforceability of arbitration
agreement.  The role of the waiver of right to jury trial as a part of that evaluation is food for
thought.

The question of waiver of right to jury trial in civil cases, I think this is true of all of the
discussion points.  The judges didn’t really have experience with specific cases.  A lot of it was
well, it depends on the facts of the case.  Criminal law on right on waiver of right to jury trial as
well developed in the civil context.  It’s not so well developed.  And in the arbitration area, the
justices and the judges hadn’t seen anything.
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LAWYERS NOT RAISING JURY TRIAL ARGUMENTS

We practicing lawyers need to take back to our fellow lawyers the concern that civil lawyers
are way behind the criminal defense bar in terms of raising waiver issue and right to jury trial.

The issue of the right to jury, and specifically that issue being raised on appeal, hasn’t been
seen much.  The consensus from the appellate judges was that it just hasn’t been properly raised
below, and preserved on appeal, and it just has not been ripe.  So, when the issue comes up, it
should be raised and preserved.

The other reason why the courts haven’t seen it is if there is a constitutional issue as compared
to another easier way to resolve the case, the courts naturally will go for the easier way to dispose of
the case, instead of stepping into a constitutional issue.  But we should all, having been educated,
keep these issues in mind to preserve for an appeal.

Not many cases are raising these issues we heard from the panel.  The justices and judges are
not seeing many of them.  They do see cases coming up on the scope of an arbitration agreement.

The right to jury trial is not being raised.  

Attorneys must brief the issues with materials such as those we heard from today, and
adequately raise the issues. If they do want to do that, the judges said they would allow the lawyers
to make the record.  The judges want to encourage that if the issue was raised.

Unless these cases are brought raising state constitutional claims, they may never see the light
of day once they get to the appellate level.  

EVALUATING ARBITRATION CLAUSES AND CONTRACTS

In applying that right to an arbitration clause, the problem they felt, was the presumption
under traditional contract principles, that the contract is valid. There was consensus that generally
clauses will be enforced, unless the court determines they are unconscionable. The jurisdictions
varied markedly as to how ready they were to declare them unconscionable.

There was a unanimous agreement that there will be a complete distinction between post-
transaction, boilerplate, and pre-utilization agreements in terms of their enforceability in the
various courts.

On the question of whether arbitration is favored, and whether it is enforced as written, we
had a little discussion about the tendency of the more industrial state members of our group to say
yes, it is enforced as written.  It is presumed that arbitration clauses are to be enforced as written.

Arbitration clauses are like any other contract, and have the same burdens of proof, and the
same chances of success or failure when challenged in court.

There is an appreciation that judges are, in some states, addressing the concern about the
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implications of where this body of law leads, and is likely to be addressed by many others in
the future.  

PREEMPTION

If you get an FAA preemption argument, the question was what would you do with it,
and the answer was, and I quote, “We would write our way around it.”

The sense was from the state court justices that they simply aren’t going to kowtow to
what the U.S. Supreme Court thinks state law should be, and they are going to apply state law,
and they are going to write their way around the FAA if they have to deal with that
preemption.

There was a question as to what the breadth of the preemption is.  We had a fairly intense
debate with the members of the afternoon panel.  And there was an agreement at the
conclusion of that discussion, that the judges in our group still didn’t know the answer to the
question as to what the breadth of the preemption issues would be.

Judges were not timid about applying state law, and not simply deferring to the U.S.
Supreme Court or the FAA.

Judges did not feel encumbered by Southland or the FAA in their determination of
whether a mandatory arbitration agreement is void or unenforceable.

Our group had a very interesting discussion about the FAA and the response to the attack
on federalism.  The observation was made of course that from an FAA perspective, that may
preempt state law, unless there is a violation of the state constitutional right to a jury trial.  A
federal statute, although it can preempt a state law, cannot trump a state constitutional right.
Of course a state Supreme Court
may give more rights under your
state constitution, but cannot give
less than the federal.  And therefore,
that is an issue which needs to clearly
be talked about among the trial bars.

It was pointed out as a reminder
to everybody that Section 2 of the FAA still provides that these contracts are enforceable save
upon such grounds as exist in law and equity for the revocation of any contract, which of
course would presumably include any violation of a state constitutional right to a jury trial.

Judges were not timid about applying
state law, and not simply deferring to the
U.S. Supreme Court or the FAA.
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Professor Sternlight: I had the opportunity to sit in on a bunch of the small group discussions
and hear all of your discussions, and that was really interesting.  And I had just a few things to say
based on that.

One was I heard a lot of the groups struggling with the idea of well, what does it mean for
arbitration to be “favored.” And you see that over and over again in a lot of the decisions;
arbitration is favored.  It’s in the Supreme Court decisions.  It’s in a lot of your decisions.

And I just want to offer my own insight, which is that the first time that appeared in a Supreme
Court decision was in the 1980s, and they never really explained what they meant.  But if you
think about it, that phrase, “arbitration is favored,” could be interpreted in either of two ways.  It
could either mean arbitration is looked upon with favor as in we don’t hate it.  It’s okay, we look
upon it with favor.

Or it could be read to say we prefer arbitration to litigation, which is the way some have
interpreted it.  And I urge you all in your future decisions, to make clear that you mean the
former and not the latter, because there really is no justification in Supreme Court precedent,
nor in the statute, nor legislative history, nor anywhere else, to say that arbitration ought to be

favored over litigation.  And I think we
have gone down a wrong track to the
extent we do that.

The second point was something I
should have said this morning on the
jury trial rights, which is simply to let
you know that the Supreme Court has
never said anything at all about the right
to a jury trial, and how that relates to
arbitration.  I think some people are

assuming well, the Supreme Court must have said there’s no problem with jury trial rights, because
after all, they have issued all these decisions endorsing arbitration. Well, they have endorsed
arbitration, but they have never been faced with a jury trial argument challenge.  So, it’s really
fertile ground for argument and opportunity for you all to issue any decisions.

And finally on the preemption point, I think there is a lot of confusion out there, as there
frankly should be, because it is not quite clear where we are in terms of preemption.  But I just
wanted to let you know that I believe that although there is confusion in the preemption area, that
there is plenty of room for you folks to do a lot of what you might want to do without fearing
preemption. It is clear that certain things the state legislatures would do would be preempted, and
it’s clear that certain things wouldn’t be preempted.  But there is a lot of gray area in between, and
that is where we are going to see future litigation.  So I think that there is room for you folks to
issue decisions that you might want to issue on the jury trial issue.
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There really is no justification in Supreme
Court precedent, nor in the statute, nor
legislative history, nor anywhere else, to
say that arbitration ought to be favored
over litigation.
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J.D. in 1967 from West Virginia University. Prior to being elected Circuit Judge of Monongalia County in 1976, he
served as an Assistant to the Vice-President for Off-Campus Education at WVU, as Director of the North Central
West Virginia Legal Aid Society, and as a private lawyer. He served as circuit judge for 20 years, 18 as chief judge.
While sitting as a  circuit judge, Justice Starcher served as a special judge in 23 of West Virginia's 55 counties. He has
held all offices in the West Virginia Judicial Association, including President in 1992-93. In 1978, he was a Fellow of
the National Endowment for the Humanities at Harvard University. Justice Starcher also has served as an Adjunct
Lecturer at the West Virginia University College of Law from 1992 to the present. In November 1996, he was elected
to the Supreme Court of Appeals. He served as Chief Justice in 1999 and in 2003. 

Honorable Terry N. Trieweiler is a retired justice of the Montana Supreme Court.  He was elected a Justice on
the Montana Supreme Court in 1990 and served there until April 2003. He graduated from Drake University School
of Law in 1973 and was admitted to practice in Montana in 1975. Justice Trieweiler was certified as a specialist in civil
trial advocacy by the National Board of Trial Advocates in 1982, elected president of the Montana Trial Lawyers
Association in 1984, and elected president of the State Bar of Montana in 1986. He was listed in Best Lawyers of
America in 1987 and 1989).  He has also served as a member of ATLA’s Board of Governors and as a member of the
Board of Directors of the American Board of Trial Advocates. He has been a member of the International Society of
Barristers since 1985, and has taught civil procedure at the University of Montana Law School prior to joining the
Montana Supreme Court. He is the author of several opinions involving mandatory arbitration. Justice Trieweiler is a
member of the Pound Institute’s Judicial Advisory Board.
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Deborah Zuckerman is Senior Attorney with the American Association of Retired Persons (AARP)
Foundation, where she represents AARP as amicus curiae in the U.S. Supreme Court and federal and state courts
around the country.  She also conducts litigation representing AARP or consumers in individual and class actions
designed to benefit a significant number of consumers.  While she works on all non-mortgage-related consumer
issues, her areas of expertise include challenging mandatory, binding, pre-dispute arbitration clauses;
telemarketing and direct mail fraud; sweepstakes and prize promotions; living trust scams; funeral and cemetery
practices; and predatory lending, particularly payday loans.  She is on the Board of Directors of the National
Association of Consumer Advocates, and served the maximum three terms as a member of the Steering
Committee of the D.C. Bar Antitrust and Consumer Law Section.  Ms. Zuckerman graduated magna cum laude
in Social Work from SUNY-Buffalo and holds a J.D. from the George Washington University.  Prior to working
for the AARP Foundation, she worked for the American Bar Association and the Epilepsy Foundation of America.
She served on the National Consumer Disputes Advisory Committee of the American Arbitration Association
from 1997-1998.

Discussion Group Moderators

Sharon J. Arkin practices law in Newport Beach, California. She received her B.S. from the University of
California, Riverside, and her J.D. from Western State University School of Law. Her practice is concentrated in
business torts, insurance litigation (ERISA, HMOs, bad faith actions), and she has written and lectured widely on
those subjects. Ms. Arkin is a Governor of the Association of Trial Lawyers of America, a past-president of the
Consumer Attorneys of California, and a Trustee and Fellow of the Pound Civil Justice Institute. She was a
contributing author for a major business litigation treatise, BUSINESS TORTS (Matthew Bender, 1991).

Kathryn Clarke is an appellate lawyer and complex litigation consultant in Portland, Oregon. She
specializes in medical negligence, products liability, punitive damages, and constitutional litigation in both state
and federal courts. She received a B.A. from Whitman College, an M.A. from Portland State University, and a
J.D. from the Northwestern School of Law of Lewis and Clark College. She served as president of the Oregon
Trial Lawyers Association in 1995-96, and is a governor of the Association of Trial Lawyers of America and a
Fellow of the Pound Institute.

Gregory S. Cusimano is a founding partner of Cusimano, Keener, Roberts, Kimberley & Miles, P.C. in
Gadsden, Alabama. He specializes in products liability, fraud, bad faith, personal injury, and professional
negligence cases. Mr. Cusimano received a B.S. and J.D. from the University of Alabama. He has published
several articles on tort law and lectured frequently to various organizations. Mr. Cusimano is a Fellow and former
Trustee of the Pound Institute. He is also on the Board of Governors of the Association of Trial Lawyers of
America. Mr. Cusimano received ATLA’s Lifetime Achievement Award in 2000.

Mark S. Davis practices in Honolulu, Hawaii. He received his B.A. from Tulane University and his J.D.
from Washington University, and has served as an adjunct professor at the University of Hawaii Law School.  He
is a member of the American College of Trial Lawyers and a Fellow and Trustee of the Pound Institute, where he
holds the position of Secretary.

William A. Gaylord practices in Portland, Oregon, specializing in major products liability and medical
negligence litigation. He received his B.S. from Oregon State University and his J.D.  from the Northwestern
School of Law of Lewis and Clark College. He has been integrally involved in constitutional litigation involving
Oregon legislation on damage award limits. He is a member of Trial Lawyers for Public Justice, a past president of
the Oregon Trial Lawyers Association, and a Fellow of the Pound Institute.

Wayne D. Parsons practices law in Honolulu, Hawaii. He his received B.S., M.S., and J.D.  from the
University of Michigan. He is a member of the Board of Governors of ATLA.  He is a past president of the
Consumer Lawyers of Hawaii and is a director of the Hawaii State Bar Association. He is a Fellow of the Pound
Institute.  Mr. Parsons has been active in educating the public about the work of lawyers and the courts and is a
founder of the Hawaii Peoples’ Law School Program and the Hawaii Appleseed Center for Public Interest Law.
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Ellen Relkin practices law in New York City, where she concentrates on pharmaceutical products liability, toxic
torts, medical malpractice, and women’s health issues.  She received her B.A. from Cornell University and her J.D.
from Rutgers University, where she served as executive editor of the Women’s Rights Law Reporter. She is a member of
the American Law Institute and a Fellow of the Pound Institute.

Herman J. Russomanno practices law in Miami, Florida. He received his B.A., magna cum laude, from Rutgers
University, and his J.D. from Cumberland School of Law of Samford University in Birmingham, Alabama. He has
served as president of the Florida Bar and as a member of the American Bar Association’s House of Delegates. He is a
fellow of the American College of Trial Lawyers and treasurer of the Pound Institute.

Larry A. Tawwater practices law in Oklahoma City, specializing in products liability, aviation, and general
negligence litigation. He received both his B.A. and J.D. degrees from the University of Oklahoma. He has served as
president of the Oklahoma Trial Lawyers Association and as a governor of the Association of Trial Lawyers of America.
He is a member of the American Society of Law, Medicine and Ethics, the American Judicature Society, and the
International Society of Barristers, and is a Fellow of the Pound Institute.

John Vail is Vice President and Senior Litigation Counsel with the Center for Constitutional Litigation. He has
been counsel on several cases in the United States Supreme Court, and spearheads ATLA's fight against mandatory
arbitration. He is a graduate of the College of the University of Chicago and of Vanderbilt Law School. Mr. Vail is
President of the Board of Directors of the Virginia chapter of the American Civil Liberties Union.

Forum Moderator

Mark S. Mandell practices law in Providence, Rhode Island. He received his B.A. from the University of
Alabama and his J.D. from Georgetown University Law Center. From 2001-03, he was the president of the Roscoe
Pound Institute, and he continues to serve as a trustee of the Institute. He has served as president of the Rhode Island
Bar Association and as chair of the Federal Board of Bar Examiners for the U.S. District Court for the District of
Rhode Island. He is a member of both the American Law Institute and the American Judicature Society and is a past-
president of the Association of Trial Lawyers of America.
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JUDICIAL ATTENDEES

Alabama
Honorable Eddie Hardaway Jr., Presiding Judge, 17th Judicial Circuit
Honorable Craig S. Pittman, Judge, Court of Civil Appeals
Honorable Tennant M. Smallwood Jr., Circuit Judge, Tenth District

Arkansas
Honorable Jim Hannah, Associate Justice, Supreme Court

California
Honorable Lawrence W. Crispo, Judge, Superior Court 
Honorable James R. Lambden, Associate Justice, First District Court of Appeals
Honorable Malcolm H. Mackey, Judge, Superior Court
Honorable Joanne C. Parrilli, Associate Justice, Court of Appeals
Honorable Arthur G. Scotland, Presiding Justice, Court of Appeals

Connecticut
Honorable Robert I. Berdon, Judge, Supreme Court
Honorable Albert W. Cretella, Judge, Appellate Court
Honorable Antoinette Dupont, Judge, Appellate Court
Honorable William J. Lavery, Chief Judge, Appellate Court
Honorable Flemming L. Norcott Jr. , Justice, Supreme Court

Florida
Honorable Ronald M. Friedman, Circuit Judge, Eleventh Judicial Circuit
Honorable Mario P. Goderich, Judge, Court of Appeal, Third District 
Honorable Robert L. Shevin, Judge, Court of Appeal, Third District
Honorable Edward F. Threadgill, Judge, Court of Appeal, Second District 
Honorable William A. Van Nortwick Jr., Appellate Judge, Court of Appeals, First District

Georgia
Honorable Anne Elizabeth Barnes, Judge, Court of Appeals

Hawaii
Honorable Simeon R. Acoba Jr., Associate Justice, Supreme Court
Honorable Steven H. Levinson, Associate Justice, Supreme Court
Honorable Paula A. Nakayama, Associate Justice, Supreme Court

Illinois
Honorable Robert Chapman Buckley, Justice, Appellate Court, First District, Division Six 
Honorable Robert Cahill, Judge, Appellate Court
Honorable Calvin C. Campbell, Justice, Appellate Court 
Honorable David R. Donnersberger, Judge, Circuit Court, Cook County
Honorable Richard P. Goldenhersh, Justice, Appellate Court
Honorable Alan J. Greiman, Judge, Appellate Court
Honorable Allen Hartman, Justice, Appellate Court, First District
Honorable Thomas E. Hoffman, Justice, Appellate Court, First District
Honorable Mary Ann G. McMorrow, Chief Justice, Supreme Court
Honorable Maureen Durkin Roy, Judge, Circuit Court
Honorable Mary Jane Theis, Justice, Appellate Court
Honorable Alexander P. White, Circuit Judge, Cook County
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Indiana
Honorable James S. Kirsch, Judge, Court of Appeals
Honorable Patricia Riley, Judge, Court of Appeals

Iowa
Honorable Robert E. Mahan, Judge, Court of Appeals
Honorable Rosemary Shaw Sackett, Chief Judge, Court of Appeals
Honorable Michael J. Streit, Justice, Supreme Court
Honorable Gayle Nelson Vogel, Judge, Court of Appeals
Honorable Gary Wenell, Judge, District Court

Kansas
Honorable Gerald T. Elliott, Judge, Tenth Judicial District
Honorable Gregory L. Waller, Judge, Eighteenth Judicial District

Kentucky
Honorable Sara Combs, Judge, Court of Appeals
Honorable John William Graves, Justice, Supreme Court
Honorable Joseph R. Huddleston, Judge, Court of Appeals
Honorable William L. Knopf, Judge, Court of Appeals
Honorable William E. McAnulty Jr., Associate Judge, Court of Appeals
Honorable Janet L. Stumbo, Justice, Supreme Court

Maryland
Honorable Robert M. Bell, Chief Judge, Court of Appeals
Honorable Glenn T. Harrell Jr. , Judge, Court of Appeals
Honorable Andrew L. Sonner, Judge, Court of Special Appeals
Honorable Alan M. Wilner, Judge, Court of Appeals

Massachusetts
Honorable John M. Greaney, Justice, Supreme Judicial Court

Michigan
Honorable Kathleen Jansen, Judge, Court of Appeals
Honorable Kirsten Frank Kelly, Judge, Court of Appeals
Honorable William B. Murphy, Judge, Court of Appeals
Honorable Peter D. O’Connell, Judge, Court of Appeals
Honorable Jeanne Stempien, Judge, Circuit Court

Minnesota
Honorable Paul H. Anderson, Justice, Supreme Court

Mississippi
Honorable Jon M. Barnwell, Chancery Court Judge
Honorable Larry Buffington, Chancery Court Judge, Thirteenth Chancery District
Honorable Robert G. Evans, Circuit Judge, Thirteenth Circuit Court
Honorable John S. Grant III, Chancellor, Twentieth Chancery District
Honorable Tyree Irving, Judge, Court of Appeals
Honorable Billy Joe Landrum, Judge, Circuit Court
Honorable Larry Joseph Lee, Appellate Judge, Court of Appeals
Honorable Jannie M. Lewis, Circuit Judge, Circuit Court
Honorable William J. Lutz, Chancellor, Eleventh Chancery District
Honorable Percy Lynchard, Chancery Court Judge, Third Chancery District
Honorable Charles R. McRae, Presiding Justice, Supreme Court
Honorable Isadore W. Patrick, Circuit Judge, Ninth Circuit District
Honorable Lillie Blackmon Sanders, Circuit Judge, Sixth Circuit District



Honorable William Singletary, Chancery Court Judge, Fifth Chancery District 
Honorable Keith Starrett, Circuit Judge
Honorable Frank G. Vollor, Judge, Ninth Circuit Court
Honorable Patricia D. Wise, Chancery Court Judge, Fifth Chancery District

Missouri
Honorable Robert S. Barney, Judge, Court of Appeals
Honorable Michael A. Wolff, Justice, Supreme Court

Nevada
Honorable Deborah A. Agosti, Justice, Supreme Court
Honorable Miriam Shearing, Justice, Supreme Court 

New Hampshire
Honorable Joseph P. Nadeau, Associate Justice, Supreme Court

New Mexico
Honorable A. Joseph Alarid, Judge, Court of Appeals
Honorable Gene E. Franchini, Chief Justice (Ret.), Supreme Court
Honorable Patricio M. Serna, Justice, Supreme Court
Honorable Jim Wechsler, Chief Judge, Court of Appeals

New York
Honorable Richard T. Andrias, Supreme Court, Appellate Division, First Department
Honorable Alfred D. Lerner, Associate Justice, Supreme Court, Appellate Division
Honorable Ernst H. Rosenberger, Justice, Supreme Court

North Carolina
Honorable Wanda G. Bryant, Judge, Court of Appeals
Honorable Robin E. Hudson, Judge, Court of Appeals
Honorable J. Douglas McCullough, Judge, Court of Appeals

Ohio
Honorable Shirley Strickland Saffold, Judge, Court of Common Pleas

Oklahoma
Honorable Daniel J. Boudreau, Justice, Supreme Court
Honorable Marian P. Opala, Justice, Supreme Court
Honorable Keith Rapp, Judge, Court of Civil Appeals

Oregon
Honorable Rex Armstrong, Judge, Court of Appeals
Honorable Mary J. Deits, Chief Judge, Court of Appeals
Honorable Henry Kantor, Judge, Circuit Court
Honorable Rives Kistler, Judge, Court of Appeals 
Honorable R. William Riggs, Associate Justice, Supreme Court

Pennsylvania
Honorable Michael E. Dunlavey, Judge, Court of Common Pleas
Honorable Linda K. M. Ludgate, Judge, Court of Common Pleas
Honorable Alan S. Penkower, Judge, Court of Common Pleas

Rhode Island
Honorable Patricia A. Hurst, Associate Justice, Supreme Court
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South Carolina
Honorable H. Samuel Stilwell, Judge, Court of Appeals

South Dakota
Honorable Janine Kern, Circuit Judge, 
Seventh Judicial Circuit Court

Tennessee
Honorable Frank Drowota III, Chief Justice, Supreme Court
Honorable Janice M. Holder, Justice, Supreme Court
Honorable William C. Koch Jr., Judge, Court of Appeals

Texas
Honorable John Cayce, Chief Justice, Second Court of Appeals
Honorable William J. Cornelius, Chief Justice, Court of Appeals, Sixth District
Honorable Mack Kidd, Justice, Court of Appeals
Honorable Jim D. Lovett, Judge, Sixth Judicial District

Utah
Honorable Michael J. Wilkins, Justice, Supreme Court

Washington
Honorable Susan Owens, Justice, Supreme Court
Honorable Richard B. Sanders, Justice, Supreme Court
Honorable John A. Schultheis, Judge, State Court of Appeals

West Virginia
Honorable Elliott E. Maynard, Justice, Supreme Court of Appeals
Honorable Larry V. Starcher, Chief Justice, Supreme Court of Appelas (panelist)

REPORT OF THE 2003 FORUM FOR STATE APPELLATE COURT JUDGES



FORUM UNDERWRITERS

COUNSELOR
Jim Ackerman
Power Rogers Smith, P.C.

BARRISTER
Keith A. Hebeisen

DEFENDER
Sharon Arkin & Rodger Talbott
Eugene I. Pavalon
Betty A. Thompson

SENTINEL
Allen Bailey
Lewis S. “Mike” Eidson
Clyde H. Gunn III
Wayne Hogan
The Kentucky Academy of Trial Attorneys
Koskoff, Koskoff & Bieder
Tommy Malone
Mark S. Mandell—Mandell, Schwartz & Boisclair
Stan Marks
New Hampshire Trial Lawyers Association
Jack H. Olender
Milberg Weiss Bershad Hynes & Lerach LLP
Twiggs, Beskind, Strickland & Rabenau, P.A.
Washington State Trial Lawyers Association

ADVOCATE
H. J. A. Alexander
David Baria
Robert E. Cartwright Jr.
J. Vincent Cook
Douglas S. Johnston Jr. 
Ron Morgan
Dianne M. Nast
Rhode Island Trial Lawyers Association
Miles, Sears & Eanni

SUPPORTER
Aherin, Rice & Anegon
Michael Block
Michael Brian
Augustus F. Brown
Kathryn H. Clarke
Howard C. Coker
Gregory S. Cusimano
Joseph C. Dwyer
Maria R. Glorioso—The Glorioso Law Firm
Robert T. Hall
Seymour A. Sikov, Esq.
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About the Pound Civil Justice Institute

What is the Pound Civil Justice Institute?

The Pound Civil Justice Institute (known at the time of the 2003 Forum as the Roscoe Pound Institute) is a legal think
tank dedicated to the cause of promoting access to the civil justice system through its programs, publications, and
research grants.  The Institute was established in 1956 to build upon the work of Roscoe Pound, Dean of Harvard Law
School from 1916 to 1936 and one of law’s greatest educators. The Roscoe Pound Institute promotes open, ongoing
dialogue between the academic, judicial, and legal communities, on issues critical to protecting and ensuring the right
to trial by jury. At conferences, symposiums, and annual forums, in reports and publications, and through grants and
educational awards, the Pound Civil Justice Institute initiates and guides the debate that brings positive changes to
American jurisprudence and strives to guarantee access to justice.

What Programs Does the Institute Sponsor?

Annual Forum for State Appellate Court Judges—The Annual Forum for State Appellate Court Judges brings
together judges from state Supreme Courts and Intermediate Appellate Courts, legal scholars, practicing attorneys,
legislators, and the media for an open dialogue about major issues in contemporary jurisprudence. The Forum
recognizes the important role of state courts in our system of justice, and deals with issues of responsibility and
independence that lie at the heart of a judge’s work. Pound Forums have addressed such issues as secrecy in the courts,
judicial independence, the jury as a fact-finder, and the use of scientific evidence. The Forum is one of the Institute’s
most respected programs, and has been called “one of the best seminars available to jurists in the country.”

Regional Trial Court Judges Forum—Following the success of the Annual Forum, the Institute created a program for
trial court and other judges conducted at judicial seminars around the country.  In order to expand our outreach to the
judicial community, this program is held in conjunction with national and regional groups working with judges. These
programs feature panels comprised of judges, lawyers, and legal scholars engaging the attendees in a dialogue on
important judicial issues.  The Pound Institute has held regional Forums in Texas, Hawaii, South Carolina, and Alaska
and examined such topics as judicial independence, scientific evidence, the civil jury, and secrecy in the courts.

Law Professors Symposium—One of the primary goals of the Pound Civil Justice Institute is to provide a well-
respected basis for challenging the claims made by entities attempting to limit individual access to the civil justice
system. To this end, the Institute inaugurated the Law Professor Symposium, which offers an alternative to the “law
and economics” programs being cultivated on law school campuses by tort reformers; it seeks to develop a new
school of thought emphasizing the right to trial by jury and to provide a fertile breeding ground for new research
supportive of the civil justice system. The Institute held its first Symposium on the subject of mandatory arbitration
in conjunction with Duke University Law School in October, 2002.  The papers from the 2002 Symposium appear
in a special issue of the Duke law journal, Law and Contemporary Problems [67 LAW & CONTEMPORARY PROBLEMS

(2004)].The Pound Institute held its Symposium in 2005 on medical malpractice at Vanderbilt Law School, and the
papers from that program will appear in the Vanderbilt Law Review in 2006. 

Research—The Institute actively promotes research through grants to scholars and academic institutions, as well as
through in-house scholarship.  We have sponsored academic research on soft-tissue injury cases, juror bias, and the
contribution that lawyers make to the economy. Our goal is to ensure that first-rate, respected, and useful research is
conducted on the civil justice system.

Civil Justice Digest—The Civil Justice Digest was created to alert judges and law professors to information and
scholarship that supports the utility of the civil justice system or counters negative campaigns against it. Through the
CJD we seek to provide a sophisticated readership of judges and law professors with information and commentary on
current issues affecting the civil justice system, including material that debunks the myths of a jury system run amok.
The CJD is distributed without charge to more than 10,000 federal and state judges, law professors, and law libraries. If
you would like to be on the mailing list for CJD, please e-mail us at pound@roscoepound.org. 
Law School Awards—The Pound Institute annually presents three law school awards which recognize individuals
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whose accomplishments serve to further the cause of justice: The Elaine Osborne Jacobson Award was
established in 1991 to recognize women law students with an aptitude for, and commitment to, a career of
advocacy for the health care needs of women, children, the elderly, and disabled persons; the Richard S. Jacobson
Award for Teaching Trial Advocacy recognizes outstanding law professors who exemplify the best attributes of
the trial lawyer: teacher, mentor, and advocate; the Roscoe Hogan Environmental Law Essay Contest is
designed to develop law student interest and scholarship in environmental law and serves to provide law students
with the opportunity to investigate and offer solutions to the multitude of injustices inflicted on the environment.
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Officers and Trustees

2002–2003 
Officers
Mark S. Mandell, President
Richard H. Middleton Jr., Vice President
Allen A. Bailey, Treasurer
James H. Ackerman, Secretary
Larry S. Stewart, Immediate Past President

Trustees 
Mary E. Alexander
Sharon J. Arkin
Donald H. Beskind
Leo V. Boyle
David S. Casey Jr.
Gregory S. Cusimano
Mark S. Davis
Sidney Gilreath
Maria B. Glorioso
Richard D. Hailey
Maury A. Herman
Gary W. Kendall
Gary M. Paul
Herman J. Russomanno
Todd A. Smith

Honorary Trustees
Scott Baldwin Sr.
Robert G. Begam
I. Joseph Berger
Robert E. Cartwright Jr.
Michael F. Colley
Roxanne Barton Conlin
Philip H. Corboy
Anthony W. Cunningham
Tom H. Davis 
J. Newton Esdaile
Richard F. Gerry
Bob Gibbins
Robert L. Habush
Russ M. Herman
Samuel Langerman
Michael C. Maher
Barry J. Nace
Leonard A. Orman
Eugene I. Pavalon
Peter Perlman
Harry M. Philo
Stanley E. Preiser
David S. Shrager
A. Russell Smith
Howard A. Specter
Betty A. Thompson
Gayle L. Troutwine
Howard F. Twiggs
A. Ward Wagner Jr.
Bill Wagner

2005–2006 
Officers
Mary E. Alexander, President
Gary M. Paul, Vice President
Herman J. Russomanno, Treasurer
Mark S. Davis, Secretary
Richard H. Middleton Jr., Immediate Past President

Trustees
Sharon J. Arkin
Donald H. Beskind
Janet Ward Black
Vincent Browne
Lewis S. “Mike” Eidson
Sidney Gilreath
Maria B. Glorioso
Gary W. Kendall
Shane F. Langston
Mark S. Mandell 
Bernard W. Smalley
Todd A. Smith
Kenneth M. Suggs
Anthony Tarricone
Dennis A. VanDerGinst

Honorary Trustees
Scott Baldwin Sr.
I. Joseph Berger
Robert E. Cartwright Jr.
Michael F. Colley
Roxanne Barton Conlin
Philip H. Corboy
Anthony W. Cunningham
Tom H. Davis
Bob Gibbins
Robert L. Habush
Richard D. Hailey
Richard G. Halpern
Russ M. Herman
Richard S. Jacobson
Samuel Langerman
Michael C. Maher
Richard H. Middleton Jr.
Barry J. Nace
Leonard A. Orman
Eugene I. Pavalon
Peter Perlman
Harry M. Philo
Stanley E. Preiser
A. Russell Smith
Howard A. Specter
Larry S. Stewart
Betty A. Thompson
Howard F. Twiggs
A. Ward Wagner Jr.
Bill Wagner
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PAPERS OF THE POUND CIVIL JUSTICE INSTITUTE

Reports of the Annual Forums for State Court Judges

2002 • State Courts and Federal Authority: A Threat to Judicial Independence? Report of the tenth Forum for State
Appellate Court Judges. Discussions include efforts by federal and state courts to usurp the power of state court
through removal, preemption, etc, the ability of state courts to handle class actions and other complex litigation,
the constitutional authority of state courts, the relationship between state courts and legislatures and federal
courts. (Price per bound copy-$40)

2001 • The Jury as Fact Finder and Community Presence in Civil Justice. Report of the ninth Forum for State
Appellate Court Judges. Discussions include the behavior and reliability of juries, empirical studies of juries,
effforts to blindfold the jury, the history of the civil jury in Britain and America, the treatement of juries by
appellate courts, how juries judge cases in comparison to other fact finders, and possible future approaches to trial
by jury in the United States. (Price per bound copy-$40)

2000 • Open Courts with Sealed Files: Secrecy’s Impact on American Justice. Report of the eighth Forum for State
Appellate Court Judges. Discussions include the effects of secrecy on the rights of individuals, the forms that
secrecy takes in the courts, ethical issues affecting lawyers agreeing to secret settlements, the role of the news media
in the debate over secrecy, the tension between confidentiality proponents and public access advocates, and the
approaches taken by various judges when confronted with secrecy requests. (Price per bound copy-$40)

1999 • Controversies Surrounding Discovery and Its Effect on the Courts. Report of the seventh Forum for State
Appellate Court Judges. Discussions include the existing empirical research on the operation of civil discovery; the
contrast between the research findings and the myths about discovery that have circulated; and whether or not the
recent changes to the federal courts’ discovery rules advance the purpose of discovery. ($40)

1998 • Assaults on the Judiciary: Attacking the “Great Bulwark of Public Liberty.” Report of the sixth Forum for State
Appellate Court Judges. Discussions include threats to judicial independence through politically motivated attacks
on the courts and on individual judges as well as through legislative action to restrict the courts that may violate
constitutional guarantees, and possible responses to these challenges by judges, judicial institutions, the organized
bar, and citizen organizations. ($40)

1997 • Scientific Evidence in the Courts: Concepts and Controversies. Report of the fifth Forum for State Appellate
Court Judges. Discussions include the background of the controversy over scientific evidence; issues, assumptions,
and models in judging scientific disputes; and the applicability of the Daubert decision’s “reliability threshold”
under state law analogous to Rule 702 of the Federal Rules of Evidence (Only available in electronic format at
www.roscoepound.org). (Free)

To order hard copies of previous Forum Reports, including earlier Reports not listed here, please visit our web site,
www.roscoepound.org, or submit a request via e-mail to pound@roscoepound.org, or by regular mail to the
address below:

ATTN: Pound Civil Justice Institute
1054 31st, NW
Suite 260
Washington, DC 20007

Quantities are limited and the Pound Institute does not guarantee the availability of any of its publications.
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